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IN THE “UNLPED sTALES COURT OF APPEALS 


POR THE NINTH CIRCUIT 


J@smPH CC. AMSLER and 
JOHN W. IRWIN, 


Appellants, 
VS. 
UNITED STATES OF AMERICA, 


Appellee. 
APPELLEES Bik ie 


J 


STATEMENT OF JURISDICTION 


Appellants, together with Barry W. Keenan, were indicted 
by the Grand Jury in and for the Southern District of California on 
January 2, 1964, for charges in six counts arising out of the inter- 
state transportation of a kidnap victim, Frank Sinatra, Jr. [C.T. 
2-10]. L/ 

Pursuant to pleas of not guilty, trial by jury commenced on 
February 10, 1964. On March 7, 1964 the jury returned verdicts 
finding defendant Keenan guilty as charged in Counts I through VI 


inclusive [C.T. 328]; defendant Irwin guilty as charged in Count I 


ui "C. 1." eferesto Clesk's Tramecript: 


lhe 


and Counteaiiathremche hinelusive and not guilty asito Count Il 
(Ce. T. 320), and wae Wo Cetcneant Amsler, guilty as charged in 
Counts Pthremgh Vi inclusive [(C.T. 182]. 

Defendants were sentenced as provided by law [C.T. 185, 
190-193, 333, 368]. Separate appeals were taken by each defend- 
ant. Timely notices of appeal were filed by each of the defendants 
from the several judgments of conviction [C. T. 201, 345, 378]. 
Defendant Keenan on June 22, 1965 moved to dismiss his appeal 
and this Court ordered dismissal of the appeal on June 29, 1965. 

The United States District Court for the Southern District 
of California had jurisdiction of the causes of action upon which 
the judgments appealed from were entered pursuant to Title 18, 
United States Code, Section 3231. 

This Court has jurisdiction to entertain these appeals and 
to review the several judgments of the District Court pursuant to 


Title 28, United States Code, Sections 1291 and 1294/1). 


Il 


STATUTES, RULES AND ORDERS INVOLVED 


The indictment was brought under the following statutes 
which provide, in pertinent part, as follows: 

Title 18, United States Code, Section 2 provides: 

(a) Whoever commits an offense against the United 

States or aids, abets, counsels, commands, induces or 

procures its commission, is punishable as a principal. 

'(b) Whoever willfully causes an act to be done which 


2a 


if directly performed by him or another would be an 
offense against the United States, is punishable asa 


prinensel. ” 


Title 18, United States Code, Section 371 provides: 

"If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, each shall 
be fined not more than $10, 000 or imprisoned not more 


than five years, or both." 


Title 18, United States Code, Section 875(a) provides: 
Whoever transmits in interstate commerce any com- 
munication containing any demand or request for a 
ransom or reward for the release of any kidnapped 
person, shall be fined not more than $5,000 or 


imprisoned not more than twenty years, or both." 


Title 18, United States Code, Section 1201 provides: 
(a) Whoever knowingly transports in interstate or 
foreign commerce, any person who has been unlawfully 
seized, confined, inveigled, decoyed, kidnapped, 
abducted, or carried away and held for ransom or 
reward or otherwise, except, in the case of a minor, 


Sie 


by a parent thereof, shall be punished (1) by death if 
the kidnapped person has not been liberated unharmed, 
and if the verdict of the jury shall so recommend, or 
(2) by imprisonment for any term of years or for life, 
if the death penalty is not imposed. "' 

"(b) The failure to release the victim within twenty- 
four hours after he shall have been unlawfully seized, 
confined, inveigled, decoyed, kidnapped, abducted, or 
carried away shall create a rebuttable presumption 
that such person has been transported in interstate or 


foreign commerce. " 


Title 18, United States Code, Section 1202 provides: 
"Whoever receives, possesses, or disposes of any money 
or other property, or any portion thereof, which has at 
any time been delivered as ransom or reward in connec- 
tion with a violation of section 1201 of this title, knowing 
the same to be money or property which has been at any 
time delivered as such ransom or reward, shall be fined 
not more than $10, 000 or imprisoned not more than ten 


years, or both. " 


Judge East was designated by the Chief Judge of this 
Circuit to try this case pursuant to Title 28, United States Code, 
section 292(b) which provides as follows: 

"The chief judge of a circuit may, in the public interest, 


4. 


designate and assign temporarily any district judge of 
the cireuimto holeravdistrict court in any district within 


theseircuah, 


Title 18, United States Code, Section 3432 provides: 

"A person charged with treason or other capital offense 
shall at least three entire days before commencement 
of trial be furnished with a copy of the indictment and 

a list of the veniremen, and of the witnesses to be 
produced on the trial for proving the indictment, stating 


the place of abode of each venireman and witness. "' 


Rule 5(a) of the Federal Rules of Criminal Procedure 
provides: 
"An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without 
a warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a warrant 
is brought before a commissioner or other officer, a 


complaint shall be filed forthwith. " 


Rule 14 of the Federal Rules of Criminal Procedure 


provides: 


"If it appears that a defendant or the government is 
prejudiced by a joinder of offenses or of defendants 
iMate iMdictment Or iniommcghion or byasuch joindemitor 
trial together, the court may order an election or 
separate trials of counts, grant a severance of 
defendants or provide whatever other relief justice 


requires. " 


Rule 17(b) of the Federal Rules of Criminal Procedure 
provides: 
"The court or a judge thereof may order at any time 
that a subpoena be issued upon motion or request of 
an indigent defendant. The motion or request shall be 
supported by affidavit in which the defendant shall state 
the name and address of each witness and the testimony 
which he is expected by the defendant to give if sub- 
poenaed, and shall show that the defendant cannot safely 
go to trial without the witness and that the defendant 
does not have sufficient means and is actually unable 
to pay the fees of the witness. If the court or judge 
orders the subpoena to be issued the costs incurred by 
the process and the fees of the witness so subpoenaed 
shall be paid in the same manner in which similar costs 
and fees are paid in case of a witness subpoenaed in 


behalf of the government. "' 


Rule 41(e) of the Federal Rules of Criminal Procedure 
provides: 
A person aggrieved by an unlawful search and seizure 
imeny mieowe the district courptor the digii1et in which the 
Deeperty Was seized 1Or the return Of tie property ama to 
suppress for use as evidence anything so obtained on the 
ground that (1) the property was illegally seized without 
warrant, or (2) the warrant is insufficient on its face, 
or (3) the property seized is not that described in the 
warrant, or (4) there was not probable cause of believing 
the existence of the grounds on which the warrant was 
issued, or (5) the warrant was illegally executed. The 
judge shall receive evidence on any issue of fact neces- 
sary to the decision of the motion. If the motion is 
granted the property shall be restored unless otherwise 
subject to lawful detention and it shall not be admissible 
in evidence at any hearing ortrial. The motion to 
suppress evidence may also be made in the district 
where the trial is to be had. The motion shall be made 
before trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the grounds 
for the motion, but the court Injlisidiscre low imay enter 


tain the motion at the trial or hearing. "' 


Rule 53 of the Federal Rules of Criminal Procedure 


provides: 


"The taking of photographs in the court room during the 
progress of judicial proceedings or radio broadcasting 
of judicial proceedings from the court room shall not be 


permitted by the court." 


Order filed January 20, 1964, United States District Court, 
Ssournern District of California, in the matter of photographing, 
broadcasting, telecasting in court rooms, etc. [attached hereto 
as Appendix A]. 

Chapter II, Rule 3, Local Rules, United States District 
Court for the Southern District of California, ''New Rules 


Governing Assignment'' [Attached hereto as Appendix B]. 


Ill 


Sl evi N (Ohe Rint Coir 


On the morning of Friday, December 13, 1963, appellant 
Irwin telephoned the F.B.I. in San Diego. Shortly before midnight 
on the same day Barry Keenan and appellant Amsler were 
arrested in Los Angeles. Between 1:30 and 2:00 a.m. on Saturday, 
December 14, 1963, the F.B.I. contacted the United States 
Attorney and the United States Commissioner and Keenan, Amsler 
and Irwin were arraigned before United States Commissioners on 
a complaint filed that date which charged Barry W. Keenan and 
appellant Amsler, aided and abetted by appellant Irwin, with the 
interstate transportation of a kidnap victim, Frank Sinatra, Jr., 


ce 


in Vidlatienuvor MmnenlOm UaSmes Seetions.2, 1201. 

On January 2, 1964 appellants Amsler and Irwin and 
defendant Barry W. Keenan were indicted in six counts [C.T. 2-10]. 
Count One charged conspiracy: to transport kidnap victim Frank 
Sinatra, Jr. in interstate commerce in violation of 18 U.S.C. 
§1201; to transmit interstate ransom communications in violation 
of 18 U.S.C. §875(a); and to possess ransom money from an 
interstate kidnapping in violation of 18 U.S.C. §1202; all in 
violation of 18 U.S.C. §371. The objects of said conspiracy were 
to kidnap, transport and obtain $240, 000 in ransom money for the 
release of Frank Sinatra, Jr. 

Some twenty-eight overt acts were listed as being among 
the overt acts committed by appellants to effect the objects of the 
conspiracy. 

Count Two: charged Barry Keenan and appellant Amsler 
with the interstate transportation of kidnap victim Frank Sinatra, 
Jr. and charged appellant Irwin with aiding and abetting said 
Tioleionen violatvonm of le0U SC, ee e2Olk 

Counts Three through Five inclusive: charged appellant 
Irwin with separate transmissions in interstate commerce of 
ransom communications and charged defendant Keenan and appel- 
lant Amsler with aiding and abetting said violations in violation of 
omc G a ucma ona la): 

Count Six: charged defendant Keenan and appellants Amsler 
and Irwin with the possession of ransom money from the interstate 
kidnapping of Frank Sinatra, Jr. in violation of 18 U.S.C. §1202. 
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On January 6, 1964 Barry W. Keenan, appellant Amsler 
and appellant Irwin were arraigned on said indictment in the 
United States District Court for the Southern District of California. 

Between January 6, 1964 and February 10, 1964 numerous 
pre-trial motions were made, heard and ruled upon and Barry 
Keenan, appellant Amsler and appellant Irwin pleaded not guilty 
feo teil -Go|- Also, prior to trialthere were hearings on Some 
\iPemMcemIOwons and pre- rial conrerences were helai(evnr. liso. 
Reporter's Transcript of proceedings January 6, 20, 27, 31;R.T. 
February 5, 10, 1964]. 2/ 

These motions and hearings thereon included defendants'! 
motions for a bill of particulars; motion for psychiatric examina- 
tion of defendant Amsler; motion for neuropsychiatric examination 
of Amsler; motion for psychiatric examination of defendant 
Keenan; Amsler's motion for production of statement made by 
defendant Amsler to the F.B.I.; motion of defendant Irwin to 
produce all statements unlawfully taken from the defendant; 
defendants! motions for reduction of bail; Amsler's motion for 
electroencephalographic examination of Amsler; Irwin and 
Amsler's motions for further bill of particulars; Amsler's motion 
for additional electroencephalographic examinations of Amsler; 
motions of defendants Amsler and Irwin to proceed in forma 
pauperis, to serve process without cost and to furnish the accused 


with a copy of the Reporter's Transcript without cost to defendants 


iat "R. TT." refers to Reporter's Transcript. 
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(the court held the defendants were indigents but each defendant 
was represented by counsel of his own choosing); defendant 
Amsler's motion to suppress evidence and statements; defendant 
Irwin's motion for return of seized property and suppression of 
evidence. 

An extensive pre-trial hearing was held on defendants' 
motions to suppress the statements of Amsler, Irwin and Keenan, 
which motions were denied by the court. The Government made 
available to counsel for defendants on January 22, 1964, copies of 
the signed statements of each defendant and the letter dated 
October 24, 1963 by Keenan to ''My parents and loved ones". 
Shortly thereafter the five reels of tape were also made available 
peomuneioepvol lho Tl sJanuary 27,.8964 po. lor, 158, 150=153. 
490-494; see generally R.T. January 27-31, 1964 Vols. I-IV 
inclusive]. 

On February 10, 1964 jury trial commenced before United 
States District Judge William G. East. On March 7, 1964 the 
jury trial concluded and the jury returned its verdict, convicting 
appellantmaAmsilerionvall six countes(C. 1. a2] and convicting 
appellant Irwin on Counts One, Three, Four, Five and Six and 
TeCimMiiime appellant in on Count EwerlGwl wocod|s ot the con. 
clusion of all the evidence in the case the court denied motions by 
all defendants for judgment of acquittal on all Counts One through 
pie (C.T. 159]. 

On March 13, 1964 Judge East sentenced appellant Amsler 
[C.T. 185-186] which sentence was subsequently reduced [C. T. 


ip. 


191-193]. On April 6, 1964 Judge East sentenced appellant Irwin 
[Cn IVE Sloe = ais 8 

On March 31, 1964 appellant Irwin filed a motion for a new 
mei which was idemiccaKe. Toe 33ne3de. &. 1. April 6, 1964, pao]. 
Appellant Amsler's motion to set aside the judgment was denied 
ee T sels90).. 

Appellant Amsler filed his notice of appeal on March 11, 
1964 [C.T. 194]. Appellant Irwin filed his notice of appeal April 
Sree ooue. Tl. 345). 

Over two years have elapsed since appellant Amsler filed 
his notice of appeal on April 7, 1964, during which time he has 
requested and obtained extensions of time as follows: 

(1) Request for extension of time to docket and file 

Reporter's Transcript filed December 24, 1964. 

(2) Request for extension of time to docket and file 

Reporter's Transcript filed January 25, 1965. 
(3) Request for extension of time to file opening brief 
filed March 5, 1965. 

(4) Request for extension of time to file opening brief 

filedwApieie®, 18Gb: 

(3) Request for extension of time to file opening brief 

filed June 24, 1965. 

(6) Request for extension of time to file opening brief 

niierc! ae 20), ISI as, 

(7) Request for extension of time to file opening brief 

filed September 16, 1965. 
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(8) Request for extension of time to file opening brief 
filled October 29, 1965. 
(9) Request for extension of time to file opening brief 
filed December 16, 1965. 
Appellant Irwin filed timely notices of appeal and his 
present counsel was appointed to represent him on April 23, 1964. 


Since that time he has sought and obtained extensions of time as 


follows: 

(1) Application for extension of time within which to 
file statement of points and appellant's opening 
brief filed April 26, 1965. 

(2) Application for extension of time to file opening 
brief filed June 28, 1965. 

(3) Application for extension of time to file opening 
brief filed ulys2e, 1965 

(4) Application for extension of time to file opening 
brief filed August 4, 1965. 

(5) Application for extension of time to file opening 
brief filed September 23, 1965. 

(6) Application for extension of time to file opening 


brief filed November 2, 1965. 

Appellant Amsler's present counsel was his counsel 
throughout the trial and had access to a free copy of the "daily"! 
transcript. 

On December 27, 1965 appellee received appellant Amsler's 
opening brief which appellee moved to strike for non-compliance 
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with the Rules of this Court. Appellant Irwin's opening brief was 
received by appellee on January 7, 1966. Appellee's motion to 
striker appellant ya mslem Ss openins bret was heard on January 31, 
1966. The Court suggested that appellant Amsler's counsel confer 
with appellee's counsel and remedy the deficiencies of appellant 
Amsler's opening brief by correction, interlineation and filing the list 
Clecumpits as required under Rule 1eger thiseCourt. “Wollowimga 
conference of counsel on March 1, 1966 appellant Amsler on 
March 8, 1966 returned appellee's copy of the briefs with various 
changes and revisions which were not fully responsive to appellee's 
objections, set out in its motion to strike appellant Amsler's 
opening brief. On April 1, 1966 appellee was further advised by 
counsel for appellant Amsler concerning some of the matters 
which were the subject of appellee's objections to Amsler's 
opening brief and, to avoid further delay of this appeal, appellee 
advised this Court by letter dated April 7, 1966 to treat appellee's 
motion to strike appellant Amsler's opening brief as moot and on 
April 11, 1966, this Court denied the motion to strike as moot. 
Appellee's consolidated brief is in answer to the separate appeals 


of Irwin and Amsler by leave of this Court. 
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IV 
STATEMENT OF FACTS 
A. UNSUCCESSFUL ATTEMPTS TO 
KIDNAP THE VICTINE 

In October, 1963 3/ Barry Keenan, twenty-three years old, 
who had an unstable employment history, who was separated from 
his wife of about a year and was living at home with his mother, 
realized he was incapable of earning enough money to keep up with 
his debts and "high living", and decided to get rich quick while he 
was young and able to enjoy it. He was ''willing to risk everything 
and ten to twenty years of his life’ to amass a fortune by commit- 
ting a major crime - kidnapping. His scheme is revealed ina 
letter he wrote ''To My Parents and Loved Ones" which was 
sealed and placed in a safe deposit box shortly after it was written. 
The letter, dated October 24, 1963, read in part as follows: 

"If you read this letter Iam either dead or under arrest 

for felony kidnapping. If I am convicted you must 

consider me as being dead as I] will be in prison for at 

' least ten years. Why? As you all know, money has 

always been of utmost importance tome... . After 

realizing that I was incapable of earning enough money 

to keep up with all my debts and high living I decided to 


take a carefully calculated risk by undertaking a major 


3/ Unless otherwise indicated, all the events in this sequence 
of facts took place over a period of approximately two 
months commencing October 24, 1963. 


Le: 


eeumem [amb GsOucrtemci ga, Yolukliec: ds 3,d. T. 

ZG, 20(6-Zert9, Hee Way 2, 126). 

Keenan considered several possible victims but finally 
settled on Frank Sinatra, Jr. (hereafter referred to as Sinatra, 
Jr.), because Keenan knew Sinatra, Jr.'s father had ready access 
to large sums of money. Keenan wanted confederates to help him 
carry out the crime. He sought out his high school friend, appel- 
Gu wistei twenty-three, avscuba diver andses beer. Bile alco 
talked to appellant Irwin, an older man of 42, a self-employed 
house painter by trade, who had been Keenan's mother's boy 
friend in 1957 or 1958, with whom Keenan and his mother had 
spent some time in Mexico. At various times during the weeks 
preceding the kidnapping Keenan discussed plans for the crime 
with appellants Irwin and Amsler and both agreed to participate 
[R.T. 2743-2744, 2797-2758, 2782, 3218, 3231, 3247, 3692; 
ee. G15 Ex. OO, Ex. 56]. 

In late October Keenan attempted unsuccessfully to obtain 
guns in Mexico. Keenan learned that Sinatra, Jr., twenty years 
of age and a professional singer with the Tommy Dorsey orchestra, 
was appearing at the Arizona State Fair in Phoenix, Arizona. 
Keenan went to Phoenix alone on October 2h, bought two hand guns 
there, rented a house and arranged for a telephone under a 
fictitious name at 717 West Lynwood, Phoenix, which was to be 
used as a hideout where the victim was to be held. Appellant 
Irwin took a bus to Phoenix a day or two later where both Keenan 
and Irwin observed Sinatra, Jr. in his daily activities at the Fair. 
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ime ydeciaed norte kiduap sinatra, Ir. in Phoenix for various 
reasons including the fact that Phoenix was too isolated and there 
were no long distance direct dialing facilities by which to contact 
die: viet saiather (xe 61, pps 2-4: Hee 9, Heel 0, Bx. 23, Hee 43, Se. 
eee Zee 20Zb, 2a ceo e= 2002700, o2e3, J020- eee: 

On November 15th Keenan learned that Sinatra, Jr. was 
appearing at the Ambassador Hotel in Los Angeles. He contacted 
Irwin and Amsler, who also was persuaded to take part in the 
lidneipping. Keenan, umder the fictitious name oi Frank Long, 
rented a house on Mason Avenue, Canoga Park, California, where 
the victim was to be held following the kidnapping, moved in 
furniture and had a telephone and extension installed. On Novem- 
ber 21st, Keenan, using the fictitious names Bill Keane and 
Robert Allen, rented a room ina Hollywood motel where appellant 
Irwin and appellant Amsler met and stayed on November 29th. 
President Kennedy's assassination precipitated a postponement of 
iemiclatampinomee x. I4iixe 25.) He SOA E, Opp G-o. he —. 20en = 
ieee LGA (e254 -2i 00,8 3460-37 tee Bi 21 Bx 2, 
Peg 22. see Overt Acts #2 through #5, Vol. 1, C.T. 3]. 

They next set November 29th as the date for the abduction 
and it was just a few days before this that Irwin and Amsler met 
for the first time. Prior to this time Keenan, who ''master- 
minded" the crime, had always dealt with them separately. They 
each knew of the other's existence as "John" and "Joe" but had not 


met in person. They surveilled Sinatra, Jr.'s apartment for a few 


lie, 


days but observed he was brought home in the company of members 
of the orchestra and they decided not to kidnap him there. On 
December 3rd Keenan called Mrs. Tommy Dorsey in Miami, 
Florida from the Mason Avenue hideout and learned from her that 
the Dorsey Band with whom Sinatra, Jr. was singing was playing 
aruhne Harrahs Club, Stateline, California. 

Keenan and Amsler left Los Angeles the next day, Decem- 
ber 4th, for Stateline, California in Keenan's rented car to kidnap 
Satta, Jeitere. They hadtwo guns with them. Enroute to 
Stateline from Bishop they had checked their return route from 
Nevada into California in order to avoid passing through any 
California Agricultural check stations at the California state line. 
They also practiced firing the .32 automatic. On December 5th 
they arrived in Stateline, California (Lake Tahoe) where they 
checked into Harvey's Hotel under the fictitious names Robert 
Allen and Joseph Gardiner. Amsler and Keenan the following two 
days occupied their time observing Sinatra, Jr.'s location and 
movements. During the afternoon of December 8th the license 
plates which were on Keenan's rented car were removed and 
anemicriscteimstaliled (R.T. 2701, 2759732760, 2603, 3279-3261, 
SJ Woon cdo - 3200, 3905 O01 le so20 sons tx oA, Ex. ob, 


iver ZO ix, 2015, Mx. 261, Bs. 26H, Bx. 261, Ex. 40F]. 
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iB: THE KIDNAPPING. 

At 8:30 p.m. on December 8th, Keenan called Sinatra, Jr.'s 
room at The Harrah's Club, using a fictitious name, Rex Harrison, 
to make certain that Simatra, wir. was in the room end at about 
9:00 p.m. Keenan and Amsler, both carrying guns, entered 
Sinatra, Jr.'s room under the ruse of delivering a package to 
Sinatra, Jr. At gunpoint they forced John Foss, who was with 
Sinatra, Jr., to lie on the floor where they taped his hands and 
eyes. At gunpoint, they took $20 from Sinatra, Jr.'s wallet, 
forced him to dress and abducted him from his room to Keenan's 
car where they made him take two sleeping pills and ordered him 
to lie down in the rear seat of the car and place a black cloth mask 
over his eyes. It was snowing heavily. They drove north into 
Nevada on Highway 54 for about half an hour during which time 
Sinatra, Jr. was led to believe, from a conversation between 
Keenan and Amsler staged for the victim's benefit, that they were 


ee ehatol wae lle rele 


parolees "risking a jail sentence for twenty bucks 
being taken as a hostage so that they could make their getaway and 
that they were going to release him [R. T. 435-440, 449, 526-548, 
vee 2idon Ol (Gpesdgoags F076-4077; Ex. 1) Ex. 94) Ex. 598,° Hx 759]. 

John Foss meanwhile had the police alerted. As they 
approached a police roadblock Sinatra, Jr. was told ''we are 
coming to a roadblock. You lie in the back seat there and pretend 
that you are asleep and play it cool and nobody will get hurt." It 
was after 9:00 p.m. They were driving on a deserted unlighted 


road ina blinding snowstorm. They stopped the car several 
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hundred yards short of the roadblock, appellant Amsler left the 
car and, as the evidence showed, he panicked and hid in a snow- 
bank. Keenan threw his gun away and as his car was approached 
by Nevada police officers, Keenan busied himself with removing 
his tire chains. Amsler had kept his gun. Sinatra, Jr. could not 
see Amsler and Keenan after they got out of the car and could 
only hear voices. Sinatra, Jr. was in constant fear for his life 
had he failed to follow directions and just before the roadblock did 
not know that Keenan had thrown away his gun [R.T. 439, 545-548, 
559, 633, 647-648, 939, 949, 1424-1426, 2740-2741, 3054, 4073- 
4074, Ex. 4, Ex. 27]. 

After police officers had looked the car over and left, 
Keenan told Amsler to get into the trunk of the car. Amsler 
obeyed and they proceeded to the roadblock where they were 
stopped for a few seconds. Then they drove south on Highway 395 
through Nevada and on to the Mason Avenue house in Canoga Park, 
California, where Sinatra, Jr. was taken on December 9th about 
9:00 a.m. the next morning and held captive. Sinatra, Jr. was 
told for the first time on December 9th about 9:00 a.m. at the 
Mason Street House that he was involved ina ''major kidnapping", 
that its purpose was to obtain money from his father and that he 
would be held captive by Keenan, Amsler and Irwin until the money 
was deliveredwR.-T. 559, 572-576, 2736-2747, 2779, 4076-4077}. 

Irwin, during the time Keenan and Amsler had been at 
Stateline and enroute to the Mason Avenue hideout, had been in 
contact by telephone with Keenan. After Keenan and Amsler 
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arrived with the victim at the Mason Avenue hideout, Keenan 
telephoned Irwin, told him they had Sinatra, Jr. and to meet them 
at the Mason Avenue house. When Irwin arrived he agreed to 
Mmakewthe manstem callowiosomatea, Sr. for which lmvin wagito 
receive a $50,000 share of the ransom. Appellant Amsler was 
also to receive $50,000 for his part in the kidnapping. Keenan and 
appellant Irwin drove to a car rental agency at the Beverly Hilton 
where Keenan rented a car and about 6:00 p.m. Keenan drove 
back to Stateline to check out of the room which Keenan and 
Amsler had occupied at Harvey's Hotel [R.T. 2049-2054, 2414, 
Uioua2tea,, 3070, 3029-3828. .Rs BAe geass. Cai. 
Zoi es boemaoiC yx. 56, p. 6, Hee 59, Exe ble see Overt Acre 


Porn: l0p el Cam. 3), 
or THE RANSOM CALLS. 


Sinatra, Sr., when he heard on the evening of December 
8th that his son had been kidnapped, flew from his home in Palm 
Springs to the Mapes Hotel in Reno, Nevada where he met F.B.I. 
agents. Keenan had given appellant Irwin instructions as to the 
ransom demand telephone calls to be made to Frank Sinatra, Sr. 
Prior to receiving the telephone calls herein referred to, Frank 
Sinatra, Sr. had consented in writing, with his counsel's approval, 
to the recording by the F.B.I. of any calls he received. Follow- 
ing the telephone call from Irwin to Reno at 4:45 p.m. on Decem- 
ber 9th (at which time Irwin told Sinatra, Sr. that his son was in 
Irwin's custody), Irwin, assisted by Amsler, on December 10th 


pi. 


made the following telephone calls from the Mason Avenue house, 
where he was standing guard over the victim, who was held 
captive nearly fifty-two hours. These calls related to the demand 
Toy ransom 10m the relledce Ga Simaweas Or. OR. T. 1328-1330) 3687, 
go4/-3002, Mx.61; sée Overt Act #12, Count One of the indictment, 
Vol. HW, C.T. 4]. {A summary of the ransom demand calls 
indicating the time of the call, party called, source of call and 
subject discussed is attached as appellee's Appendix C]. 

(1) At 9:05 a.m. Irwin to Sinatra, Sr. at the Mapes 

Hotel, Reno, Nevada. The father was allowed to speak 

with his son and was told to expect further calls [R. T. 

meze, Vodvt-1677; 3605, 3640-3e42, Bee 40P Ex. 61; 

p. 14, 14, Ex.160. See Overt Act #13 of Count One and 

Corunewicee or indictment. Vol lie Ge 4 a Gp 

(2) At 11:40 a.m. Irwin to Sinatra, Sr. at the Mapes 

Hotel. Sinatra, Sr. was not available and the call was 

taken by his attorney who was told that there would be a 

calliater Ka 1383545, 600 siixalGe wi xa40n ix sel: 

p. 15. See Overt Act of Count One of indictment, Vol. II, 

Cees 

(3) At 11:50 a.m. Irwin to Sinatra, Sr. at the Mapes 

Hotel at which time Sinatra, Sr. was told to go to Ron's 

SemvVice StamMoOn ys Holiatna, or. wcomelledaiika® .eso4o,, leGz, 

li6ieio,, 1667, EX.40K, Ex.162;, Ex,61, pal6. See Overt 


Met 15 of Count Omesor indictment, Wel. Ii, Cer 4]. 
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(4) Piet e2S pam. Iiewin towsinaira, Sr. atthe Mapes 
Hotel. Sinatra, Sr.'s attorney was told of the mistake in 
address as to Ron's Service Station (being located in Carson 
City rather than Reno) which the caller had given Sinatra, 
or. [Re seo0, Neer, loev= oes, Bx. 40P79Ex 169, 

Ex. 61, p. 16. See Overt Act #16 of Count One of indict- 
ment, Vol. il, Cele 47. 

(5) mt 122500o9m. Eewin tomoimatra, Seo atsRon's eervice 
station, Carson City, Nevada, and demand for ransom of 
$240,000 in specified denominations. Frank Sinatra, Sr. 
was told to go to Oxoby's Station in Carson City where he 
would receive another call. Again Sinatra, Sr., following 
instructions, went to Oxoby's Station. F.B.I. agent Elson 
Wasewitholiatra, of. Pex loo, Re Te ooo0) i ooo— lod]; 
Ex. 40F, Ex. 48. See Overt Act #17 of Count One and 
Cony Hour or indictment, Vol. tiwes. 4.) oi. 

(6) At 1:10 p.m. Irwin to Sinatra, Sr. at Oxoby's 


Station when Sinatra, Sr. was told to obtain a courier to 


handle the ransom payment. He was asked the telephone 
number of Mrs. Nancy Sinatra at Bel Air, California and 
Hele Wells! woe. lie wvoiuiel lee coellhecl essa en S200) jon mao, ene ride 
home of Mrs. Sinatra in Bel Air. Sinatra, Sr. left Reno 
with the F.B.I. and went to the Bel Air home of Mrs. 
Sinatra [R.T. 1341-1345, 3840, 3842, 3845, 3851, 3898, 
3224-3229, Ex. 40F, Ex. 61, pp. 17, 18. See Overt Act 
#18 of Count One and Count Five of indictment, Vol. II, 
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(7) eo Dame wilieto oimetra, “Sre at Mrs. 

Nancy Sinatra's residence. Sinatra, Sr. was told to go to 
the Standard Station at Camden and Santa Monica Blvd. , 
Beverly Hills, California where he would receive the next 
eall, He compled |[RaT. 1349, 1714-1717, Ex. 61, px 19% 
eee Overt Act 19%oi Count Ome of iaidictment, Vol. li, Cra. 
4]. 

(8) At 9:57 peim. Irwinite Simatna, %r. atthe Standard 
Station at Camden and Santa Monica Blvd. in Beverly Hills 
when Sinatra, Sr. was told to have the courier with the 
money ($240, 000) go to a specified telephone at Los Angeles 
International Airport where the courier would be contacted. 
The caller would identify himself as ''John Adams" and the 
courier would respond as ''Patrick Henry’. Sinatra, Sr. 
arGaneed 1Or ihe ransonn money tonoe delivered hy am i's laa. 
agent who was the courier [7 Ra T, 1350-1353, 1326, Ex, 61, 
p.- 19. See Overt Act #20 of Count One of indictment, Vol. 
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D. RECEIPT OF THE RANSOM MONEY 


During the period that appellant Irwin had made the series 


of ransom calls to Nevada, Keenan had checked out of Harvey's 


Hotel in Lake Tahoe and had returned to the Mason Avenue house 


at about 9:00 p.m. on December 10. Irwin was to guard the victim 


while Keenan and Amsler picked up the ransom money. Following 


24, 


instructions by telephone which Keenan gave to an F.B.I. agent who 
was acting as courier, both having identified themselves by the 
fictitious names selected by Keenan, the ransom money was left 
between two buses parked at a Texaco Station about 12:25 a.m. the 
morning of December 11. At about that time appellant Amsler was 
dropped off at the Texaco Station to pick up the ransom. Amsler 
panicked and ran off without picking up the money. Keenan picked 
up the ransom money about 12:45 a.m. and called appellant Irwin 
at the Mason Avenue hideout, told him Amsler had disappeared, 
that he (Keenan) had picked up the money himself and told Irwin to 
wait with Sinatra, Jr. until Keenan arrived. Appellant Irwin 
decided not to wait and drove Sinatra, Jr. blindfolded to the 
Mulholland Drive turnoff on the San Diego Freeway and released 
him. Sinatra, Jr. walked towards his mother's home and was 
picked up by a Bel Air patrolman who returned him to his parents' 
home. The victim testified that at no time during the fifty-two 
hour period following the kidnapping was he sg ae that he 
could have successfully escaped without endangering himself or 
Pomeomesclce’s lice| hk. D0G-001, CU0-—50b) 15590, V5a6e—laea, 
Ze Omen. xt OR exo’, Hx. 03 ,. pip 9 LO. bx bly. hx. ie, 
Ex.80. See Overt Acts #21, #24, #25 and #26 of Count One of 


incietiment, Vol. I, Cie 4,5]. 


oe 


Over the next several days appellant Amsler met Keenan at 
the home of Keenan's mother and Amsler and Keenan then went to 
Irwin's house and gave Irwin his $50,000 share of the ransom. 
Keenan and appellant Amsler made arrangements to rent a house 
in Glendale to use as a hideout. Keenan and Amsler bought a car 
which they took to appellant Irwin's house. Irwin out of fear of 
apprehension fled the city in this car and headed South. He stopped 
overnight on December 12 at his brother's home in San Diego. It 
was from his brother's home that he called the F.B.I. the next 
morning, on December 13, and offered to give himself up. He had 
most of his share of the ransom with him. Keenan was arrested 
about 11:00 p.m. that night and assisted in leading the F.B.I. to 
Amsler who was arrested about an hour later at Roger Dier's 
residence where the major portion of the ransom money was re- 
covered [R.T. 2418-2427, 2289-2299, 3418, 3420, 3597-3598, 
Ex.61, pp. 24-26, Ex.58. See Overt Acts #27 and #28 of Count 
Cie snc Count Six of imdictuient;, Vol lM, Cer 5s 10, Ret. 2c, 
Poole oa 2 (O27, Hx, (65K. Tae 2o4> 2946. Bixee oC, hx785 Dae 


ZIaoeaoIe, 2IOt- 2009, 2005, 2001 -coc0,, 2001, Hx.doC, mx ob), 


E. IRWIN'S ADMISSIONS 


Irwin's brother, a retired navy veteran and school teacher, 
testified that on the morning of December 13th, Irwin told him 
“that he had become involved in the Sinatra kidnapping and that he 
had been carrying it and was sick and tired of it and wanted to turn 
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himself in and be through with it" [R. T. 2289]. He told his brother, 
"I have some of the money out in my car" and". . . Iam the one 
who made all the telephone calls to Frank, Sr. . . .' (R.T. 2292]. 
Before calling the F. B.I. Irwin's brother suggested that Irwin 
contact an attorney but they were not able to reach him. They then 
decidedto calljthesr>'Ss haiRya. Volk) 1 Jemmary 27 G3), 1964 

pp. 47, 50]. Irwin and his brother then discussed the "best way to 
terminate his participation in this whole business’ and his brother 
told him to ''. . . call the local F. B.I. and let them take care of 
it. Irwin's brother sometime between 8:15 and 8:30 a.m. [R. T. 
2295] placed the call from his house to F. B. I. agent Mitchell with 
appellant Irwin on the extension phone [R. T. 2293], identified 
himself to agent Mitchell and told Mitchell"... that it was not 
any kind of crank call or a hoax, that it was an actual fact that my 
brother had become involved in the Sinatra kidnapping, he wanted 
to surrender himself. ..''. Appellant Irwin broke into the conver- 
sation and told the F. B. I. over the phone that he had some money 
from the kidnapping in the automobile parked in front of the house. 
Irwin then telephoned his wife and told her he was ''surrendering 
voluntarily [Ry Ts. 2411], 

At about 9:00 a.m. F.B.I1. agents Mitchell and Moore 
arrived at the house [R. T. 2296-97]. Mitchell identified himself 
to Irwin and his brother as an F.B.I. agent. Irwin gave Mitchell 
the keys to his car and told Mitchell "inside the station wagon you 
will find the money, the share of the money that was given to me’. 
At that point Mitchell advised Irwin that he did not have to make a 
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statement and that any statement he did make could be used against 
him in a court of law and that he had the right to consult an attorney 
if he desired [R. T. 2409]. Irwin said he didn't want an attorney, 
that what he wanted to do was to ''straighten out his relationship 
toemiemoimeatra case [Re be Vol, 1, January 27, 2964, pox"57, 0105). 

Accompanied by appellant Irwin, agent Mitchell removed 
two suitedses and an attache case from the car, Irwin told him the 
attache case contained the money. Mitchell opened it, observed it 
was ‘filled with currency" then closed it and handed it to another 
agent who had arrived at the scene [R. T. 2410-2411, Ex. 42]. 

Irwin told Mitchell in his brother's presence that he"... 
wanted to make a clean breast of this situation, that he had informed 
his wife by telephone that he had called the F.B.I. to advise them 
that he was surrendering himself" [R. T. 2411]. 

About 9:10 a.m. Irwin agreed to accompany F.B.I. agents 
Mitchell, Moore and Flynn to the San Diego office of the F. B. I. 

The trip took between 15 and 20 minutes [R. T. 2411-2412, 3673]. 

During the ride, Irwin reiterated that he wished to ''make a clean 

breast of this matter'' but he did not want to name the other indi- 

viduals that he knew were involved. He then made a series of 

admissions covering the principal facts as to his participation in 

it@erc Gimesimclidine thevtact iham@he Wwassprevalledsupom to pantieigare 

in the crime, had made all the telephone calls to the victim's father, 

Frank Sinatra, Sr., and had come into possession of nearly 

90,000 which was in the attache case [Reelw 24174-2418, Hise 42) 
They arrived at the F. B.I., San Diego office, at about 


28. 


O30" ae ime at which time, inthe earage area of the FB... office 
building, he permitted the F.B.I. to search him for harmful weapons 
or drugs at which time he turned over to the F. B.I. a gold signet 
ring which he said belonged to Frank Sinatra, Jr. which he had 
promised he would return to him. Irwin was then taken upstairs 
into an office area where he was seated. Prior to interviewing him 
shortly before 10:00 a.m. he was advised of his rights, i.e. that 
he did not have to make a statement, that anything he said could be 
used against him, and of his right to consult an attorney. Irwin 
acknowledged he had been advised of his rights. There were num- 
erous ''breaks'' throughout the period of the interview for coffee, 
toilet relief, lunch, dinner, etc. The period of actual questioning 
covered approximately 3-1/2 to 4 hours [R. T. 2419-2421, 2448, 
ome o4, VOlel, Reise January 27, W964, MV8ei24> 1218, Lode 

Three F.B.I. stenographers took dictation from Irwin and 
agents Field and Armstrong. The contents of a 27-page statement 
were transmitted to the F.B.I. office in Los Angeles. The com- 
pleted statement was typed up by approximately 10:00 p.m. that 
evening. It was handed to Irwin who was asked to read it. Irwin 
declined to read it at that time. He decided to wait until the next 
day. At about 10:00 p.m. Irwin went to another room in the F.B.I. 
office building where a couch was provided and where he slept a few 
hours. A few minutes before 3:00 a.m. Irwin was escorted from 
the F. B. I. office to the office of the U.S. Commissioner in San 
Diego where he was arraigned at 3:00 a.m. The U.S. Commissioner 
advised him of his rights and bail was fixed. At about 3:20 a.m. he 
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was booked at the San Diego County Jail [R. T. 3674-3675]. 

At 7:30 a.m. F.B.I. agents interviewed Irwin at the San 
Diego County Jail. The 27-page typed statement Irwin then read. 
He made corrections on two pages which were transmitted to the 
Fieyi. Otfice, retyped, réturned to Irwin, read and approved by 
iimoyeekie then signedethe statement about 11200.arims., ami tie ling 
each page and all corrections [Ex. 61, Ex. 90, R.T. 2453-2459, Vol. 
Poise! Jeamuary 2 (vand January 31, 1864, Spp.. Sea(0, 12273, 


(i Go,.o9-107, 116-130, 146-153). 
Ee AMSLER'S ADMISSIONS 


At about midnight of the same day that appellant Irwin 
telephoned the F’.B.I. in San Diego, agents, accompanied by Keenan, 
found appellant Amsler at Roger Dier's apartment in Los Angeles. 
Keenan had been arrested a little over an hour before, about 11:00 
pem., and had assisted the F.B.I. in locating Amsler. While the 
F.B.[. agents were in the apartment and after Keenan had found and 
turned over substantial portion of the ransom money, Amsler was 
placed under arrest at which time he was advised of his rights in- 
cluding his right to counsel. He was not handcuffed. The time of 
Amsler's arrest was shortly after midnight on December 13 [Vol. 
I ORY 8 January 27,1964, 193-223, 267-277, “x. 58, Rag 2567 - 
2009 js 

Keenan and Amsler were driven to the Los Angeles office 
of the F: B.I. During the ride Amsler told the F. B.I. agents how 
he and Keenan were able to get through the roadblock and that 
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Keenan had given him a gun which he, Amsler, had held on Sinatra, 
ier 

Amsler and the F.B.I. agents arrived at the F.B.I. offices 
shortly after 1:00 a.m. where Amsler was turned over to other 
agents for photographing and finger printing. Agent Simon, between 
1:30 and 2:00 a.m. called the United States Attorney and the United 
States Commissioner. A complaint was prepared against all three 
defendants and the Commissioner agreed to come down for the 
arraignment as soon as he could although he was not well. Amsler 
was interviewed starting about 2:10 a.m. when on his request he was 
given cigarettes and refreshment. At 2:22 a.m. the admonition as 
Piticeriohie, Including the right to coumsel, was relteratedi® Iie 
interview continued for approximately 45 to 50 minutes at which 
time F.B.I. agent Russell began preparation of the statement which 
Amsler read, corrected, initialled and signed about 3:25 a.m. No 
threats or promises were made to Amsler. Amsler testified at the 
trial that the statements he made which are contained in a two-page 
statement in his own handwriting were made of his own free will 
and that he was not subjected to pressures, threats or promises 
[Vol. II, R. T. January 27, 1964, 200-214; R.T. 2574, 2725-2728, 
Cieo=c isto rlS, 3174-3175, Ber bok 

At about 3:32 a.m. Amsler was taken before the U.S. Com- 
missioner, arraigned on the complaint, advised of his rights and 
bail was fixed. Following his arraignment Amsler was taken to 
the detective headquarters of the Los Angeles County Sheriff's office, 
arriving there at 4:20 a.m. The F.B.I1. agents interviewed him, 
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after he was given water and a carton of milk, until about 5:30 a.m. 
Shortly after the F.B.I. left Amsler, Amsler retained counsel who, 
on several occasions, advised Amsler to continue to cooperate with 
thew. Beak, [REI 272082%22, 27sce27o6, Vole, Re Ts Janweny 27, 


G4 232-297 |. 
Ge KEENAN'S ADMISSIONS 


When Keenan was arrested in La Canada, California about 
11:00 p.m. on December 13, an F. B.sI. agent advised him of his 
rights, i.e. that he did not have to make any statements, that if he 
did it could be used against him and of his right to counsel. Keenan 
admitted the kidnapping and told the F. B. I. agents he had left the 
major portion of the ransom money at Roger Dier's apartment in 
Culver City where he had stayed the previous night. He volunteered 
to direct the F. B.I. to the location. Enroute he made a series of 
admissions as to the crime. When they arrived at the Dier apart- 
ment in Culver City at Keenan's request the F.B.I. provided him 
with a quart of milk. He told the F.B.I. agents that Amsler had 
spent the previous night with Keenan at the Dier apartment. Once 
they were in the apartment Keenan volunteered to get the ransom 
money contained in a tin box and paper bag. Dier and Keenan had 
executed a waiver of search of the apartment [Vol. II, R. T. January 
27, 1964, 194-209, R.T. 2564-2601]. 

Keenan about half an hour after arriving at Dier's apartment 
was driven to the Los Angeles office of the F. B. I. where they 
arrived shortly after 1:00 a.m. 
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Agent Simon, between 1:30 and 2:00 a.m. contacted the 
United States Attorney and U. S. Commissioner (see supra, p. 31). 
Keenan was interviewed starting about 1:35 a.m. At the inception 
of the interview he was advised of his rights and so acknowledged. 
The interview was interrupted for fingerprints and photographing 
and toilet relief. An agent took notes of the interview. An eleven 
page statement in an agent's handwriting was prepared which 
Keenan read and corrected in several particulars. He then initialled 
the corrections, each page of the statement and signed the state- 
ment. About 3:32 a.m. Keenan was taken before the U. S. Commis- 
sioner, arraigned on the complaint, advised of his rights and bail 
was fixed. No threats or promises were made to Keenan and 
Keenan so acknowledged. 

Following his arraignment Keenan was taken to the detective 
headquarters of the Los Angeles Sheriff's office where he was inter- 
viewed by the F. B. 1. for a little over an hour. On at least two 
occasions after December 14, and after Keenan retained counsel, 
his attorney advised Keenan to cooperate with the F.B.I1. and to 
"furnish any information he could about the matter'' [Vol. Il, R. T. 


January 27, 1964, pp. 267-275; R.T. 2620-2640, Ex. 58]. 


die 


V 
ARGUMENT 
A. THe DISTRICT COURT Dip NOT LACK 
JURISDICTION BECAUSE THE JUDGE 
WHO PRESIDED OVER THE TRIAL AND 


HIS STAFF WERE OF A DIFFERENT 
DISTRICT. 


Appellant Amsler asserts that ''the trial and all proceedings 
had were void for lack of jurisdiction of the trial court because the 
trial, as such, with an Oregon judge and an Oregon staff So 
the court, was not a trial within the state and district where the 
alleged crime was committed..." [Amsler Op. Br. pp. 19-26]. 

This contention is devoid of merit and the trial judge properly 
so ruled, finding that under Acts of Congress Title 28 U.S.C. 
primarily §292(b), it is provided as follows: 

us . the chief judge of a circuit may in the public 
interest designate and assign temporarily any district 
(Mee {Ol tte cirenit ftowneld ardisirich couriuarany 
district within the circuit. The Chief Justice's 
Advisory Committee upon assignment of District 
Judges, primarily in the field of inner-circuit 
assignments dealing as well with intra-circuit 
assignments of District Judges, has provided that a 
District Judge of the United States owes the primary 
duty to his own district and then under the Acts of 
Congress a secondary duty to the other districts 


34. 


nation: 


within his own circuit and then thirdly, where his 
services might be required by the Chief Justice, in 


Oller circuits and in Other dietricts of Gther circu itiee 


On August 6, 1963 Chief Judge Chambers issued this desig- 


‘Whereas in my judgment the public interest so requires, 
now, therefore, pursuant to the provisions of §292(d), 

28 U.S.C., Ido hereby designate and assign the Honor- 
able William G. East, United States District Judge for 
ites Dicinictser Oreson gto holdjaydistricicournminiihne 
southern District of California during the period be- 
ginning January 2, 1964, and ending January 31, 1964, 
and for such further time as may be required to com- 
plete unfinished business. '' [Court's Exhibit No. 1, 

Vol. A, Reporter's Transcript of Proceedings, January 


20, 1964, pp. 2-6.] 


Pursuant to the rules adopted by the judges of this court and 


the provisions of paragraph 8 of said order filed February 10, 1953 


it was ordered that the subject case be transferred for all purposes 


to the Honorable William G. East sitting by general assignment in 


this district under provisions of Title 28 U.S.C. §292(b) [Court's 


Exhibit No. 2, Reporter's Transcript of Proceedings, January 20 


ae pe 221, Gedle 219). 


Appellant Amsler in effect challenges the power of congress 
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to provide that the judges from one district perform functions in 
anoOtbemedisiricl, aitackime the unconstitutionality of Tithe 28) URSac. 
§292. He cites no case so holding. This is not surprising in that 
the power of Congress to provide that judges from one district 
perform functions in another district has, on the few occasions on 
which it has been challenged, been sustained. McDowell v. United 
States, 159 U.S. 596, 598 (1895); Lamar v. United States, 241 
U.S. 103 (1916). See also Judge Yankwich's article entitled, 
"Assignment of Judges to Other Districts", 3 F.R.D. 481. Appel- 
lant Amsler's counsel conceded in the court below that he was able 
to find no authority to the contra and he has cited none to the court 
here [Reporter's Transcript of Proceedings, January 20, 1964 at p. 
8; Reporter's Transcript of Proceedings of April 6, 1964, p. 7]. 
As to Amsler's argument that the Oregon clerk was not authorized 
in California to administer oaths at the time that oaths were ad- 
ministered to the prospective jurors, this court should take note of 
the fact that the trial judge "out of an abundance of precaution” 
himself administered the oath to the jury [Reporter's Transcript of 


Pecge@ccdines, Mébruary 11, 19164, pp. 4-5], 


13}6 THE INDICTMENT WAS NOT DUPLICINOUS. 


Appellant Amsler contends that the indictment is duplicitous, 
arguing that Title 18 U.S.C. §1201, in effect, repealed Title 18 
UsSaC. §371 [Amsler Op. Bra. pp. 57-59; Ry, T. 3981-3982)].. This 
contention is without merit. Defendants were charged under Title 


Sib 
De ee ee eee eee — 


18 U.S.C. §371, which carries a lesser penalty than the conspiracy 
previcionmn SizOl. Obviously Ditlew@3 UsseC. §1201 canunothe 

said by implication to have repealed 18 §371 [R.T. 3982], United 
miepes V. Bazzell ley F.2d 87s (7th Cir. 4851), cert. dén. 342 
U.S. 849, 889 (1951). Furthermore, §1201(c) of Title 18 deals only 
with a conspiracy as to interstate transportation; whereas the 
indictment charges, in Count One under 18 U.S.C. §371, a con- 
Spiracy in violation of 18 U.S.C. §875(a) i.e. transmitting in inter- 
state commerce communications demanding and requesting ransom 
and reward for the release of kidnap victim Frank Sinatra, Jr. and 
in violation of Title 18 U.S.C. §1202 i.e. receiving, possessing and 
disposing of ransom money to be delivered for the release of kidnap 
victim Frank Sinatra, Jr. after he was kidnapped and transported 
in interstate commerce. Neither of these offenses is covered in the 
eeonspiracy provision Of 18 U.S. Cr §1201 [R® 13283-3284; Re- 
porter's Transcript of April 6, 1964, p. 34]. 

Thus the statutes in question describe different offenses. 
Repeals by implication are not favored. See Cohen v. United States, 
Ze eeccomoloniun Cin. Oar 

Appellant Amsler's reliance on Kotteakos v. United States, 
328 U.S. 750 (1946) [Amsler's Op. Br. pp. 58, 59] is misplaced. 

In Kotteakos the indictment alleged one conspiracy. The proof 
showed eight separate conspiracies connected only by the presence 
of one man in each. The Government conceded the variance in 
proof which the Supreme Court held was prejudicial to the defend- 
ants. Kotteakos, Supra, Dp. 776. Kotteakos, obviously, is not in 


one 


point. 


Cn THE COURT DID NOY ERE IN DENY - 
ING DEFENDANT'S REQUEST FOR 
NAMES AND ADDRESSES OR PROS- 
PECTIVE JURORS AND WITNESSES 
ERO TO TRIAL, 


Appellant Amsler alleges that the court committed pre- 
judicial error in refusing to give the defendant the names and 
addresses of all prospective jurors three days prior to trial under 
Title 18 U.S.C. §3432. He blandly assumes that ''Title 18 U.S.C. 
§1202, the kidnapping statute, is a capital statute’'.[Amsler's Op. 
Br. p. 51]. This is not the law. Where the kidnapping victim is 
liberated by defendants in an unharmed condition, the death penalty 
could not have been imposed. The subject indictment did not plead 
that the victim was in any way harmed. Amsler's counsel conceded 


"anyone involved in this matter’ [R. T. 


there was no injury to 
January 20, 1964 at p. 77]. Thus, no "capital offense" was in- 
volved within the meaning of §3432 of Title 18. Brown v. Johnston, 
126 F.2d 727 (9th Cir. 1942), cert. den. 317 U.S. 627; United 
States v. Parker, 103 F.2d 857 (3d Cir. 1939), cert. den. 307 U.S. 


642-) WUmitedestares ve Poitras, 339 Pe2d 426 (4th Cire 1964); 
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D. THERE WERE NO ILLEGAL SEARCHES 
Ge chizures “6 CONTENDED BY AP- 
PELLANT AMSLER 4/. 


Appellant Amsler misstates the record in referring to a 
search of Irwin's house [See Motion to Suppress, Vol. I, January 
27 and 31, 1964, p. 41]. He does not specify what evidence of 
such alleged search of the house was ‘illegally used against Amsler" 
or how. No reference is provided to the record as what evidence, 
if any, of such search was being offered against Amsler [Amsler's 
Comeau. Vol, 1, January 27, 1964, qa, 40). Rille 41(e), 
Federal Rules of Criminal Procedure. 

What the record does reflect is obvious probable cause - 
that Irwin told the F. B. I. over the phone that he had some of the 
ransom money in an automobile parked in front of his brother's 
house. After they arrived, he handed Agent Mitchell the keys to his 
car and told him that Mitchell would find Irwin's share of the ransom 
inside the station wagon [R. T. 2409-2411]. When Irwin arrived at 
the F. B. I. San Diego office, he consented to a search [R. T. 2419- 
2421, 2448; Appellee's Statement of Facts, supra, p..29]. 

Following an extensive hearing on the Motions to Suppress, 
the trial court was satisfied there was no illegal search [R. T. Mo- 
tion to Suppress, January 31, 1964, pp. 487-492. See generally 


Vols. I-IV, R. T. January 27 & 31, 1964]. There can be no question 


4/ We note that, although Amsler's argument is based on the 
search of Irwin's house’, appellant Irwin does not raise 
the point. 
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UInGderiwte vacis lil this Case as te probable causere Bringpar v. 
United States; 338 UnS: 160 (1949): Husty v. United States, 282 


Ws: Gea toon). 


Jae Pe COURT Bib N@T ak IN. Din- 
ING AMSLER'S MOTION FOR A TRIAL 
SEVERANCE. 


Both appellants moved in the court below for a severance 
Sumniecueicleas 46 cach defendant (Ger, 296). The motions were 
denied by the trial court [R. T. February 10, 1964, p. 111]. We 
note that appellant Irwin does not include this as a specification of 
error nor does he argue this point in his appeal. Appellant Amsler's 
argument contains no reference whatsoever to the record and he 
makes no showing of any abuse of discretion other than his general- 
ization that denial of a separate trial ".. . was of great prejudice, 
particularly to Amsler, in the light of the confessions and the 
activities of the other defendants" and "five tape recordings secured 
from Irwin and used against Amsler" [Amsler's Op. Br. p. 74]. He 
does not specify which tape recordings and in what particular they 
were "used" 9/ against Amsler and the only authority he cites for 
his contention is People v. Aranda which is a California State Court 
5) If appellant Amsler is referring to the tapes of recordings 

made during Irwin's interview with the F.B.I. on December 
13, these were marked for identification during pre-trial hearings 
on the motions to suppress. They were never used in evidence at 


the trial. See appellee's argument infra relating to the admissibility 
of Irwin and Amsler's admissions and footnote at p. 67, infra. 
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decision and is not binding on this court which looks to the Federal 
Rules of Criminal Procedure and in this instance, Rule 14 thereof. 
The grant or denial of a motion for separate trial is discre- 
tionary and, in the absence of an affirmative showing of abuse a 
refusal of severance is not assignable as error. United States v. 
Cagierwolie ir 20d9344(6th Cir. 1963), certeodent 873 UNS. 915, 
No. 955 reh. den. 373 U.S. 954; Rule 14 Federal Rules of Criminal 
Procedure. Appellant Amsler here has made no showing of abuse 


as to refusal of severance. 


Fy ii Vata 
Ie iE JURY Weis@eeR Omir ly 
IMPANELED. 


Appellant Amsler contends that he was deprived of due pro- 
cess of lawin that the manner and method of selecting the jury was 
not in accordance with the procedures used in the State of California, 
the state in which the alleged crime was committed but was in 


' not authorized 


accordance with the so-called ''Arizona system’ 
under the procedure in the State of California and that the court 
erred in not allowing defendants twenty peremptory challenges, 
"kidnapping being a capital offense’’ [Amsler opening brief, pp. 26- 
30]. He cites no authority for these contentions. He objects to the 
system of simultaneous peremptory challenges which have been 


employed by Judge East and many other federal judges. He fails 
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to recognize decisions of the Supreme Court and this court which 
have sustained the very procedure of impanelment to which he ob- 
jects. Pointer v. United States, 151 U.S. 396, 412 (1894); Hanson 
v. United States, 271 F.2d 791 (9th Cir. 1959); Carbo v. United 
Sistas, ole Dewees (1a (9th Cire 1968),,ceri, dene 377 Ussy 953, 
Belgecdem, of Ugoe 1OWON(N9G4) [REM Pebrwary 10, 1964, ppm 11- 
oe oo lela 

Pieecenvention thatthe derendants were entitled to twenty 
challenges rests on his assumption that kidnapping is a capital 
offense. This might be so were the victim harmed which must be 
pleaded. This was not the case here and the indictment contains no 
hint as to any harm to the victim [C. T. 2-5]. United States v. 


Poitras, 339 F.2d 428 (4th Cir. 1964)(See supra, p. 38 ). 


Zi THE TRIAL COURT DID NOT ERR 
IN LIMITING CROSS-EXAMINATION. 


Appellant Amsler asserts that ‘at the outset of the trial, 
the court stated that only one counsel would be permitted to cross- 
examine a witness On a subject matter and that the other counsel 
could not repeat anything . . . covered by one counsel [Amsler's 
Op. Br. 76]. It is true that the court asked counsel "not to bring 
out repetitious matters’ [R. T. 13-14] which is clearly within the 
trial court's discretion in the conduct of the trial. 

Kohatsu v. United States, 351 F.2d 898 
(Oth @ireeSiGs); 
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iscek Ver Unitedmsrates, 230°! 2d 622) 629 
(9th Ciny 19162)5 
Emriquez v. United States, 293 F.2d 788, 794 
(Othe Cims LOG). 
Robles v. United States, 279 F.2d 401, 405 
(Str Cis 1960). 
MieOneover, We record amply rellecis tial the trial judee 
did not restrict counsel as to pertinent cross-examination [R. T. 
13-14]. During pretrial, the Court stated: 
"Of course, each defendant will be honored with 
cross-examination of all Government's witnesses 
by his own attorney if he wishes, and the only res- 
triction will be that there shall be no repetition of the 
same subjects,’ [Vol. IV, R. T. Pretrial, January 31, 
1964,ep. 507). 
The Trial Court was, infact, extremely liberal in allowing 
cross-examination by counsel for each defendant [R. T. 30, 43, 
als el, BWokl, MAO Issn ibs, eras), steteel, ILO, 2A 
Appellant Amsler's contention that the court erred ''in failing 
to permit cross-examination and confrontation of the money... . 
The defense never having had an opportunity to see or examine the 
so-called ransom money’ is unintelligible [Amsler's Op. Br. pp. 
74-75]. What is meant by ''cross-examination of the money''? 
There was no direct examination. Obviously appellant's counsel 
did not see the ransom money per se but its use as evidence [See 
R. T. 2171, appellant's sole reference to the record. See also 
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Vol. II, Motion to Suppress, January 27 and 31, 1964, pp. 161, 164- 
166]. The motion to suppress the ransom money referred to in the 
testimony was denied [Vol. IV, Motion to Suppress, January 31, 
1964, pp. 492-493]. Appellant does not cite the court to any place 
in the proceedings below where appellant took any affirmative step 


to obtain the money. 8/ 


oe THE EVIDENCE IS SUFFICIENT 
TO SUSTAIN THE JUDGMENT OF 
CONVICTION AS TO APPELLANT 
ANTS LE Re 


The Government's case as to appellant Amsler is abundantly 
sufficient to sustain the judgment of conviction against him both as 
Pome TAC Seaneuasceasiialter Ol law wy 

Appellee's Statement of Facts as set forth in this brief 


extensively details the direct and circumstantial evidence against 


6 / As Government counsel pointed out, once money, which is 
— identified by serial numbers, has been used in a criminal 
case, the practice is to have such money, through the Treasury 
Department, removed from circulation, destroyed and replaced 
Tithe v cUnmmencyal vom lv, ho i) January ol, slg64, p. 163). 


7 / Appellant Irwin has not even questioned the sufficiency of 

ae the evidence to support his conviction other than his state- 
ment that the most damaging evidence against him, the admissibility 
of which he attacks, were his confession and tape recordings of his 
telephone calls in connection with the ransom money [Irwin's Brief, 
pp. 3, 6-7]. This election by Irwin not to attack the sufficiency of 
the evidence is understandable in light of the overwhelming quantum 
of evidence set out in appellee's Statement of Facts herein. This 
position of appellee's argument as to sufficiency of the evidence is 
addressed to Amsler's specifications of error Numbers IX and 

ee uli Amsiler's Ope Bre ppr 1V,. V, 52, 72). 
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Amsler, his participation in the conspiracy, including at least six 

of the overt acts in furtherance thereof, the interstate transportation 
of the kidnap victim, aiding and abetting in the transmission of the 
kidnap victim, aiding and abetting in the transmission by telephone 
of the ransom demands, and the receipt and possession of the 
ransom money, as charged in counts one through six of the indict- 
ment [See appellee's Statement of Facts, supra, pp. 15-33]. 

In light of Amsler's bold assertion that ''the court erred in 
denying the motions for judgments of acquittal" and that ''the ver- 
dicts are contrary to the law and the evidence [Amsler Op. Br. pp. 
72, 52] it is significant to note that Amsler does not question the 
Sliimeieney Olvihe evidence as tO the conspirdey count, nor as to 
Amsler's participation in the conspiracy and the numerous overt 
acts in furtherance thereof, nor does he seriously question the 
sufficiency of the evidence as to counts three through six. Amsler's 


‘a . no evidence of interstate transporta- 


argument that there was 
tion by Amsler prior to the consent of Frank Sinatra, Jr. to the 
transportation’ is awkwardly bare in the light of the record which 
he appears to ignore [Amsler's Brief, pp. 49-50. See Appellee's 
statement of Facts, supra, pp» 19-21, R. Ts 2720-2748, 2759- 
2760, Exhibit 4, 4A, Exhibit 26 series, particularly 26C, 26E, 
26G and 26K, Exhibit 27, Exhibit 59]. In making the above asser- 
tion with respect to lack of evidence of interstate transportation, 
he assumes consent. In arguing consent appellant Amsler points 
to the victim's ‘failure to make any outcry" and his "attitude to 


consent to the trip’ [Amsler's Brief, pp. 50, 54]. Appellant 
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Amsler asserts that "Sinatra, Jr. was enjoying it, it was exciting 
to him'' (no reference to the record is offered which supports such 
a statement) "he was consenting and going along with it'' [Amsler's 
Brief p.54]. What the record does reflect is that in answering 
some of defense counsel's questions, Sinatra, Jr. stated in effect 
that he ''consented'' to the acts and conduct of the defendants Keenan 
and Amsler in taking him from his room and transporting him 
[See Statement of Facts, supra, p. 20]. However, as the trial judge 
COmeech ly Has mueteduthe Wry: 

" . one of the special ingredients of the alleged 
crime of unlawful kidnapping as charged in count No. 2 
is the lack of free-will consent on the part of the alleged 
victim, Frank Sinatra, Jr. to be taken, transported 
and removed from one state to another for the purpose 
of ransom. Therefore, when one of the exercise of 
his own free will and with knowledge of what is taking 
place with respect to his person voluntarily and 
willingly consents to accompany another, the latter 
cannot be guilty of kidnapping the former as long as 
such condition of free-will consent exists and in this 
connection you are instructed that a voluntary or free- 
will consent on the part of any person may be expressly 
Gusimpliediv be 2i7en py hina, 

"It has been pointed out to you that Frank 
Sinatra, Jr. in answering some of the defense counsel's 
questions stated in effect that he consented to the acts 
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and conduct of the defendants Keenan and Amsler of 
taking him from his room and transporting him. I 

point out to you that Frank Sinatra, Jr. also stated 
that he cooperated or complied with the defendant's 
hequest. 

‘Members of the jury it is for you to interpret 
these expressions of language and determine there- 
from your interpretation of whether Frank Sinatra, 
Jr. acknowledged or expressed a free-will consent 
to be taken and transported as revealed in the evidence 
Or INE Wes alent even Nols Ulateere sleds elo Si@ell! oie ‘oaleionrel th 
OSS 2 ILGG 

“YOu, ac irial jurors, may Om you may mot 
find a free-will consent to have been quietly given 
from action as well as in action on the part of Frank 
sinatra, Jr. when such action or in action, as the 
Case mmay be, and ac found by yOurvonstne pant, Ob 
Frank Sinatra, Jr., is viewed in the light of all of 
the surrounding facts and circumstances and with 
reason and common sense. 

"If you find from the evidence that one or both 
of the defendants Keenan and Amsler threatened Frank 
Sinatra, Jr. at any given time with a pistol or pistols 
in a menacing manner or made commands or threats 
therewith, then you as trial jurors, may, if you wish, 
infer such menacing use or verbal threats of shooting, 


aa _— 


pistol Or pistols, iVany, thatthe pistol or pistols 
were loaded with bullets and being then capable of 
causing bodily harm and I would comment that you 
comldminter, if you wish, Siwal Frade simatra, Jr. 60 
inferred and acted accordingly. '' [18 R. T. pp. 4245- 


4247]. 


What were some of the surrounding circumstances and 
evidence from which the jury found lack of free-will consent by the 
victim? Or in appellant's words, why did the victim cooperate and 
fail ''to make any outcry’. The victim, nineteen years old, was 
seized at gunpoint [R. T. 527-528] at night. He saw the gun, he 
was placed inacar, not fully dressed and driving in blizzard 
weather was told by Amsler and Keenan that they were parolees 
"risking a jail sentence for twenty bucks’ and that he was being 
taken as a hostage so that they could make their getaway and that 
they were going to release him [R. T. 544, 548, 3355, 4076-4077. 
See appellee's Statement of Facts, supra, pp. 19-20]. Appellant 
Amsler blandly asserts that Sinatra, Jr. ‘had consented to the 
trip'' and that such consent ''vitiates'' any kidnapping [Amsler's 
Op. Br. p. 50]. The uncontradicted evidence was that Sinatra, Jr. 
was not told anything about being the victim of a kidnapping until 
they reached the hideout house at Mason Avenue in Canoga Park 
[R. T. 4076-4077; R.T. 574]. Appellant Amsler ignores the un- 
contradicted evidence that young Sinatra was fearful that his life 
was in jeopardy had he failed to follow directions [R. T. 633, 647- 
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648, 93S Just before the roadblock the victim did not know that 
Keenan had thrown away his gun. Amsler had kept his gun [See 
Statement of Facts, supra, p. 20]. As far as the victim knew 
they were armed [R. T. 635]. Turning to the roadblock, at about 
the time Amsler .panicked and left the car and hid in a snowbank 
and Keenan removed his tire chains, appellant Amsler asserts that 
Frank Sinatra, Jr. was ''sitting there all alone in the back seat 
watching all of this performance’ [Amsler's Brief, p. 53]. This 
is not the evidence in that after they got out of the car the victim 
could not see them. He could only hear voices [R. T. 551, 4076]. 
How did the victim know that Amsler and Keenan were not still 
armed [R. T. 2742. See also Government prosecutor's argument, 
R. T. 4076-4077]? 

On appeal, when considering an attack upon the sufficiency 
of the evidence, the appellate court must view the evidence at 
trial in the light most favorable to the Government, together with 
all reasonable inferences which may be drawn therefrom. Noto v. 
United States, 367 U.S. 290 (1961): Glasser vw. United States, 315 
Uss. 601942); Stein v. United States, 337 B.2d 14 (9th Cir. 1964); 
Byrnes v. United States, 327 F.2d 825 (9th Cir. 1964), cert. den. 
377 U.S. 970. If the court then finds substantial evidence, it must 
presume the findings of the trier of fact to be correct and the 
judgment must be sustained. Noto v. United States, supra; Ingram 
Vv. United States, 360 UsS; 672, 678 (1959): Kotteakos vee United 
States, 328 U.S. 750, 763-764 (1946); Glasser v. United States, 
supra. 
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The credibility of witnesses and the weight to be given their 
testimony is a matter within the province of the trial court which 
has seen and heard the witnesses. Stoppelli v. United States, 183 
Headsol (gin Cir. 1950), cert den. S40 Umse 864. 

Appellee submits that the evidence presented at the trial 
amdvas turther reilected in the Sueremenr or Pacts clearly was 
amply sufficient to sustain the jury's verdict of guilty as to appel- 


lant Amsler, as to all counts of the indictment. 


4. THE COURT BELOW DID NOT 
ERR IN THE ADMISSION AND 
EXCLUSION OF EVIDENCE. 


(a) As to the witness Bray, appellant Amsler contends 
[Amsler's Op. Br. p. 60] that the court erred in "refusing to allow 
Bray to answer this question: 

“Oe Isn't it a fact that he (Keenan) told you 

that you could not be prosecuted because Mr. Frank 

Sinatra, Jim was cooperating? [Rei Ty 61. 
As Government counsel and the court observed, the witness had, 
in response to a previous question as to whether Keenan had told 
him that Frank Sinatra, Jr. would cooperate, answered in 
the negative [R. T. 2114]. The witness reiterated a negative 
reply [R. T. 2118]. As to the question quoted as having been put 
to Bray, appellant has miscited the record [Amsler's Op. Br. p. 60]. 
In any event, the question was obviously objectionable as to form. 
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As to the witness' answer, ‘I hope I am not linked with this", again 
the record is miscited although the answer would appear to be 


partially responsive. 


(b) TAPE RECORDINGS OF TELE- 
PHONE CALLS MADE BY APPEL- 
LANT IRWIN WERE NOTIN 
VIOLATION OF THE FEDERAL 
COMMUNICATIONS ACT AND 
WERE ADMISSIBLE. 


Appellant Irwin states that the F. B.I. overheard on an ex- 
tensiontelephone and recorded nine telephone calls made by Irwin to 
Frank Sinatra, Sr. in Reno and Carson City, Nevada and Los 
Angeles [Irwin's Op. Br. p. 27]. This is incorrects There were 
no tape recordings of Irwin's calls to Ron's Service Station or 
Oxoby's Station in Carson City nor of the call to the Standard Station 
at Camden and Santa Monica [See appellee's Statement of Facts, 
pp. 22-24, supra; R.T. 4083-4085 and Appendix C hereto]. 

Irwin concedes that he made the calls [Irwin's Op. Br. 

p. 28, R.T. 3586-3587]. He does not question that Frank Sinatra, 
Sr. had consented to the recording by the F. B.I. of any calls he 
PeCe i VEGuler win suOps Bie woper2oo32 ay lol ?iyel 330) seeithough 
appellant Irwin questions Frank Sinatra, Sr.'s credibility as to his 
ability to recollect the content of the calls, Sinatra, Sr.'s testimony 
was clear and uncontradicted [R. T. 1330-1350]. Appellant Irwin 
ignores the fact that Frank Sinatra, Sr. made handwritten notes 
contemporaneously with the calls [Ex. 47, Ex. 48, R. T. 1332, 


our 


1336]. He also completely disregards the testimony of the F.B.I. 
agent and his notes as to the calls to which no objection was made 
(ee SESOO, 15021503) L506, 2506,4507, 151Lle didis clear, 
even disregarding the tape recordings, that there was sufficient 
evidence to sustain the verdict and judgment of conviction as to 
Counts Three, Four and Five [See Appellee's Statement of Facts, 
supra, pp. 21-27]. Moreover, Irwin's contention that the admis- 
sion into evidence of the tape recordings violated the Federal 
Communications Act in that ''. . . Irwin did not consent to the 
interception or publication of the contents thereof. . .'' [Irwin's 
Op. Br. p. 29] is not supported by law. In Rathbun v. United States, 
355 U.S. 107 (1957) the Supreme Court construed Section 605 
sensibly in resolving the question presented here: 

". . . The clear inference is that one entitled to 

receive the communication may use it for his own 

benefit or have another use it for him. The com- 

munication itself is not privileged, and one party 

may not force the other to secrecy merely by using 

atelephone. It has been conceded by those who 

believe the conduct here violates Section 605 that 


either party may record the conversation and publish 


ime. . . Rathbun v. United’States, supra, “at p; 110. 
Appellant Irwin argues that '.. . There is nothing in 


Rathbun to indicate that electrical recordings of conversations are 
not violations of the statute irrespective of the consent of one party 
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to such recording’ [Irwin's Op. Br. p. 29]. The precise question 
raised here was settled in the Fifth Circuit against the appellant in 
a decision which analyzed the entire history of cases under Section 
605 in determining whether an "interception" occurred within the 
meaning of the statute whena party to the conversation recorded 

a call without obtaining the permission of the other party: 

. Taking a sensible view of it, the only difference 

between a person testifying to a conversation which he 

participated in or overheard and a recording of the 
conversation is that the recording has the advantage 

of furnishing trustworthy evidence (Assuming a show- 

ing that the tape has not been tampered with). " 

Carnes v. United States, 295 F.2d 598 
(dtl ‘Cir l9G2), centivden, 362 Usew Sel, 
People v. Malotte, 46 Cal. 2d 59, 292 P.2d 517 
(1956) (per Traynor, J.). 

This court has, on the several recent occasions when the 
question was raised, held squarely that Section 605 inapplicable 
in these circumstances. 

Battaglia v. United States, 349 F. 2d 556 
(Sty Ciel 96a 

Lindsey v- United States, 332 F.2d 688 
(9th Cir. 1964); 

Carbo v. United States, 314 F.2d 718 
(Sth’Cirw1l963)) ceriwdenhes 77 Usse 953; 
réheden: 377 Uss. 1010 (1964). 
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(c) ADMISSIONS BY APPELLANTS 
IRWIN AND AMSLER WERE 
LAWFULLY OBTAINED AND 
PROPEMiY ADMITTED BY THE 
ERivdey COURT. 


1) Appellant Irwin's Admissions. 


Appellant Irwin contends that Irwin's ''confession was unlaw- 
fully extracted and coerced during a period of unlawful detention in 
violation of procedural due process and the right to counsel and 
the confession should not have been admitted into evidence" [appel- 
lant Irwin's Op. Br. p. 8, Ex. 61]. He divides his argument into 
two branches: (a) that Irwin's confession was obtained during a 
period of unlawful detention in violation of Rule 5(a) Federal Rules 
of Criminal Procedure and (b) that the confession was "coerced in 
violation of appellant's right to due process of law and his right to 
counsel" [Irwin's Op. Br. pp. 6-26]. 

While not attacking the 'voluntariness" of Irwin's confession 
appellant Amsler challenges its admissibility under Rule 5(a) and 
the Fifth Amendment. In this connection it should be noted that 
Irwin's admissions were offered and admitted against Irwin alone 
ansler @OpaBin. pow 45e47, Re Ge 24648 

At the outset it should be observed that neither appellant 
makes any helpful reference to the voluminous pre-trial record and 
the extensive testimony heard in connection with the motions to 
suppress which encompassed some four volumes of transcript nor 
to the trial judge's illuminating comments at the time he denied the 
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hooiromi@e Tek, 254 Volisy I=1V, inclusive, January 27 to 31, 
1964, pp. 490-494]. Indeed appellant Irwin nowhere in his brief 
even mentions the proceedings in connection with the Motion to 
Suppress. Secondly, the term "confession", which both appellants 
employ, was in fact never used in the trial court by Government 
counsel or the trial court [see Judge East's comments at p. 493, 
Vol. IV pre-trial, R. T. January 31, 1964]. This becomes impor- 
tant in that we are not dealing here simply with a single ''confession" 
but rather with a series of seven ''confessions'’ made by Irwin at 
various times. In attacking only the seventh confession which was 
last in point of time, Irwin glosses over the first five confessions 
[See appellee's brief, pp. 57-58 infra]. 8/ 

Since the surrounding factual circumstances are of critical 
importance in evaluating appellant's contentions, it is essential at 
the outset to direct this court's attention to certain misstatements 
of fact or misleading statements which appear in appellants' opening 
briefs. As is more fully reflected in appellee's Statement of Facts 
concerning Irwin's admissions, the following are among the more 
flagrant assertions which are either untrue, unsupported or 
8/ As to when, during Irwin's detention, he was "arrested was 

not determined by the trial court. The prosecutor acknowl- 
edged that he was under arrest ''sometime during the day of the 13th" 
[Vol. IV, R. T. Motion to Suppress, p. 484]. Until such time as the 
serial numbers of the ransom bills taken from Irwin had, together 
with other leads, been checked out and until the F. B. I. knew it had 
jurisdiction (see infra p. 62  ) it may be argued that state law would 
apply. Under California law mere detention for questioning is not 
considered an arrest. People v. King, 175 Cal. App. 2d 386, 390 


P. 2d 235 (1959); People v. Apeuiname, 198 Cal. App. 2d 426, 429, 
ocal npire lot (f9on): 39°@ar. Fieve ae. 


Doe 


misleading; that the confession was "extracted by F. B.I. interroga- 
tors'';that "the F. B.I. embarked upon a thirteen hour period of 
COMMUCKCRMMerrOgations . . beemmine at Jo am. and continuing 
without interruption except for meals and toilet relief until 10:30 
p.m. that night''; that "at the end of thirteen continuous hours of 
questioning on December 13, appellant still was not taken before 


'; that "after his appearance, appellant was still 


a Commissioner’ 
not able to sleep during the remainder of the morning, primarily 
because there was no bed in the room to which he was taken"; that 
". . . there is nothing in the record to indicate any explanation by 
the Federal authorities for their failure to take appellant before a 
Commissioner who was presumably available in the same building 

in San Diego which houses the F.B.I. office’; that a United States 
Commissioner"... with certainty was readily available to agents 
Mitchell and Moore at 9:00 a.m. on Friday morning when appellant 
was taken into custody"; that". . . clearly all admissions that 
followed arrival at the F. B.I. office resulted from differing degrees 
of inducement, and were hence not spontaneous"; that appellant's 
statement ''. . . was also the result, not of free choice but of 
overbearing suggestion and pressure from the F.B.I. during a time 
when appellant was physically exhausted and when appellant re- 
quested, and was refused an attorney’; that ''appellant requested 
that he be entitled to the assistance of counsel to review the written 
statement before he signed the same and that the F.B.I. refused 
such request and continued to pressure appellant to sign the con- 
fession' [appellant Irwin's Op. Br. pp. 6, 8-26] that "five tapes of 


Dor 


recordings were taken from Irwin outside of the presence of 
Amsler... and were later introduced in evidence at the trial of 
this case''; and that the statements of Keenan were introduced in 
evidence against Amsler. Neither statement is true [R. T. 2614, 
Vol. I, R. T. Motion to Suppress, p. 142; Amsler's Op. Br. pp. 
46-48, emphasis added]. It is respectfully suggested that without 
reference to appellee's Statement of Facts this Court would be 
misled by the foregoing representations of appellants’ counsel 


[See appellee's Statement of Facts, pp. 26-33, supra]. 


a) The 'McNabb-Mallory'' Rule is 
Inapplicable to Irwin's Confessions 
Which Were Properly Admitted by 
the Trial Court 


Appellant Irwin, in attacking the admissibility of Irwin's 
written confession fails to consider the legal effect of at least five 
earlier confessions. This is evident in his argument that"... 
even if appellant had made separate confessions, one on Friday 
and the other confessions after examination by the Commissioner, 
the second confession was the product of the first. . .'' [Irwin's 
Op. Br. p. 14, emphasis added]. This is understandable as appel- 
lant seeks to establish that the post-arraignment confession was 
the product of an unlawful period of detention in violation of Rule 
d(a) Federal Rules of Criminal Procedure which clearly was not 
true in this case. In point of time there were at least five confes- 
sions or series of admissions made by Irwin before he could be 
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considered to be under ‘arrest’: (1) to his brother before the F. B. I. 
was called; (2) over the telephone to the F.B.I. before F.B.I. 
agents arrived; (3) to his brother and F. B.I. agents outside the 
Irwin house; (4) to the F.B.I. agents after Irwin volunteered to 
accompany them to the F. B.I. office and during the ride; (5) in the 
garage area of the fF. B.I. building at the time Irwin consented to be 
searched [R. T. 2289-2297, 24-6-2418, 3677-3686, see appellee's 
Statement of Facts "Irwin's Admissions" at pp. 26-32, supra]. 
These were all spontaneous or voluntary pre-arrest admissions. 

It was during this time of Irwin's volunteered statements to his 
brother and the F.B.I. that Irwin let the 'cat out of the bag' [See 
Irwin's Op. Br. p. 14]. Even assuming arguendo there was any 
period of unlawful detention after Irwin was arrested sometime 
following his arrival at the F.B.I. offices, and assuming further 
that a delay in arraignment was not unavoidable or justified by 

the circumstances of the case, it is inconsequential since the con- 
fessions ''. . . preceded the delay and thus could not have been its 
PiU UMted ctates wa Gorman, 355) Hagdedol, 55-157 (2nd Cir. 
1965); United States v. Mitchell, 322 U.S. 65, 70-71 (1944). 

As to the 27-page statement [Ex. 61] to which Irwin's brief 
is addressed, this was simply a voluntary re-affirmation of Irwin's 
pre-arrest ''threshold' admissions. The statement was read, 
corrected and signed by Irwin after arraignment and not during any 
period of improper detention, assuming there was such a period. 
[See appellee's Statement of Facts, "Irwin's admissions’ pp. 26-32, 
supra; R.T. 2453-2459, 3674-3675]. The question is thus one of 
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voluntariness. Feguer v. United States, 302 F.2d 214, 251-252 
(GtieGinw 1962) UnitediStates v. Mitchell, 322 U,S, 965 (1944): 
Jaciscoumve Unatedectates, 285 Mazd 675, 679 (DeG. Cir. 1960), 
cert. den. 366 U.S. 941 (1961). The trial judge meticulously fol- 
lowed the procedure prescribed by United States v. Carnigan, 342 
U.S. 36, 38 (1951) [Vols. I-IV, January 27-31, 1964, pp» 490-494, 
R. T. 4011]. 

There could be no clearer case than that of appellant Irwin 
as to his voluntary submission to questioning. United States v. 
Vita, 294 F.2d 524 (2nd Cir. 1961). Here was a man whose sole 
desire was to ''make a clear breast of it'', who wanted to turn 
himself in and "be through with it'', whose wish was to "straighten 


' and who told his wife and 


out his relationship to the Sinatra case’ 
testified at the trial that he was ''surrendering voluntarily’ [R. T. 
3678. Appellee's Statement of Facts, 'Irwin's Admissions’ p. 26, 
supra]. It should also be noted that none of the admissions or 
confessions of Irwin which were admitted into evidence against 
Irwin were made by Irwin between the time of his arrest and arraign- 
ment. The five tapes taken by the F. B.I. during the interview on 
December 13 were never offered in evidence [R. T. 2614, 2394, 
Vol. I Motion to Suppress, p. 142]. In light of the foregoing, 
appellant Irwin's argument under Rule 5(a) is essentially irrelevant. 
Even if we were to assume arguendo that any of Irwin's 
admissions received in evidence were not voluntary and were the 
product of the period between arrest and arraignment, the delay 
was not ''unnecessary'' within the meaning of Rule 5(a) and was 
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justified by the circumstances of this case. The Supreme Court 
recognizes in Mallory that ''. . . the duty enjoined upon arresting 
officers to arraign 'without unnecessary delay’ indicates that the 
command does not call for mechanical or automatic obedience 

' citing as such a "circumstance" the situation where a story 
volunteered by the accused is susceptible of verification through 
third parties. Mallory v. United States, 354 U.S. 449, 451-452, 
1 L. ed. 2d 1479 (1957). 

In United States v. Vita, 294 F.2d 524 (2nd Cir. 1961), the 
court in considering the application of Rule 5(a), stated at page 532: 

We believe that there are also circumstances which 

may warrant a detention that is more than 'brief'; 

but when needed for investigation rather than merely 

repetitious interrogation, reasonable detention is 

permissible so long as certain safeguards are observed. "’ 
There is no indication in the record that appellant Irwin's detention 
was used to subject him to repetitious interrogation or that his 
admissions were other than voluntarily made [See appellee's State- 
ment of Facts, supra, pi 26]; 

Where a defendant objects to the admissibility of a 'confes- 
sion’ on grounds that it was obtained during a period of illegal 
detention, it is usually the defendant's burden to show a violation 
of Rule 5(a). United States v. Walker, 176 F.2d 564 (2nd Cir. 1949), 
cert. den. 342 U.S. 868 (1951). Since it is arguable that, as to 
Irwin, there was a 'detention' without an 'arrest! the Government 
shoulders the burden of explaining the reasonableness of such delay. 
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United States v. Vita, supra, at p. 534. This must be judged in 
the light of ali the attendant circumstances. 
Tie coumtmm Vita detailed the criteria upon which the deten= 
tion was reasonable: 
"We believe that when a continuing process of essential 
investigation is being carried out expeditiously, when 
the suspect is advised of his constitutional rights, and 
when there is no reason to believe that the procedures 
being followed are used merely as an excuse for delay 
during which a confession can be extracted, detention 
is not 'arrest' and in any event is not unnecessary, 
and an uncoerced confession so obtained is admissible. "' 


United States v. Vita, Supra, atp. 534. 


As Chief Judge Lombard said in the recent case of United 
States vy. Cone, 354 Pa2d 119, 126 (2nd Cirs 1965): 

"The fact is that in many serious crimes - 

murder, kidnapping. . . the police often have no 

or few objective clues with which to start an investi- 

gation. A considerable percentage of those which 

are solved are solved. .. through statements 

voluntarily made to the police by those who are 

suspects. Moreover, immediate questioning is 

often instrumental in recovering kidnapped persons 


or stolen goods as well as solving the crime. , 


alt. 


The case at bar was a major kidnapping case of great 
notoriety in which the law enforcement officers' concern was not 
merely the apprehension of one, but three suspects and the recovery 
of almost $240,000 ransom money. Their trial involved an area 
from Stateline California through Nevada to Canoga Park, Cali- 
fornia. On December 13 when the F.B.I. agents responded to the 
telephone call from Irwin's brother's house, the San Diego call 
was hundreds of miles removed from the place of the kidnapping. 

At the time Irwin showed them to the attache case ‘filled with 
currency’, almost $200, 000 of the ransom money had not been 
located. The serial numbers on all the bills found in Irwin's car 
had to be checked out with the F. B. I. in Los Angeles. Moreover, 
time was required to check out numerous 'leads' which had been 
received including those from Irwin, a person of unknown reliability. 
The gun which Keenan had thrown away was not found until the 

next day [R. T. 1462-1464]. Appellant Irwin glosses over this 
period of essential and time-consuming investigation which led to 
the apprehension of Keenan and Amsler and recovery of practically 
the entire ransom payment. 

In the recent case of United States v. Gorman, 355 F.2d 151, 
155-157 (2nd Cir. 1965), the court stated that the agent was ''... 
bound to inquire as to the facts in order to ascertain what other 
persons might be involved and where they and the stolen money 
might be found”. 


What difference did it make at that time whether 
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Commissioner Graydon was at her office or not? 9/ Agent Callister, 
explaining why Irwin was not arraigned earlier, testified as follows: 
"  . . during this period, Mr. Irwin had voluntarily accompanied 
us to our office, as he said, to straighten out his association with 
the Sinatra case. We were interviewing him, and at this time we 
were trying to get information from him which might assist us in 
locating the other two individuals who were involved. . . it was 
not until process had been filed in Los Angeles that I was able to 
make arrangements for the arraignment. And so when I was in- 
formed that process had been filed in Los Angeles, I immediately 
made arrangements to arraign him in San Diego..." [R. T. Janu- 
dey 21, 1964, pee LOG-100)- 
This was a Friday. The Commissioner's office and courts 
close at 5:00 p.m. This Court has held that delay occasioned by 
the unavailability of a Commissioner when the arrest occurs after 
the beginning of a weekend is reasonable. Williams v. United States, 
eombecaet, 192, 798 (9th City 1959) cert den. 362 Uys, 951 
(1960). Agent Callister received word from Los Angeles shortly 
before 3:00 a.m. on December 14 that arrangements were being 
made to 'file process'. He immediately arranged to have the U.S. 
Commissioner come to her office from her home and Irwin was 
arraigned at 3:00 a.m. [R. T. January 27, 1964, pp. 106-109]. 
Compare Bailey v. United States, 328 F.2d 542 (D.C. Cir. 1964); 
9/ Appellant Irwin misstates the facts in repeatedly represent - P 
ing that the U.S. Commissioner was available with certainty 
to the F. Bi I. in the same building [Irwin's Op. Br. pp. 13, 17, 20, 
Meg ece VOlg I, pre-trial, pp. 72, 73, 77, 105]. 
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Unmedmeuates) v.. Mitchell, G22°U.S, 65°(1944). 

Appellant Irwin relies on Morales and Ginoza, decided by 
this Court [appellant Irwin's Op. Br. pp. 13-24]. The facts in the 
instant case are clearly distinguishable. Appellant Irwin concedes 
that in Ginoza the facts were different and unlike this case. In 
Ginoza, there were no spontaneous admissions. Ginoza, until con- 
fronted by an informer after a period of "intensive interrogation’ 
made no admissions [appellant Irwin's Op. Br. pp. 22-23]. Another 
basic difference is that in Ginoza there was no 'volunteered siory’, 
no leads to be checked out through other law enforcement officers 
or third parties. See United States v. Hall, 348 F.2d 837 (2nd Cir. 
noo Pelinitedsatates ve Gorman, 355 M.2d 151," 1552157 (2nd Cir. 
1965). Also, in Ginoza any possible doubt as to the availability 
of a Commissioner was precluded by the fact that an hour before 
Ginoza was booked it took officers only twenty minutes to find a 
Commissioner who executed a search warrant at 5:30 p.m. to 
search Ginoza's place of business. He was booked at 6:30 p.m. 
but was not arraigned until the following day. 

Morales is also clearly distinguishable. Once the officers 
were inside Morales' house and were told he was using narcotics 
and shown his punctured and marked arms, it then became their 
duly to arrest him. Further, in Morales, a period of 14 hours in 
state custody was considered by the court as to reasonableness of 
delay [See Muldrow v. United States, 281 F.2d 903 (1960)]. Morales 
was then interrogated by Federal officers in the same building as 
the U. 5. Commissioner's office. Morales is further to be 
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distinguished in that he was told by agents that any cooperation he 
gave to the Government would be reported to the United States 
Attorney. Moreover, unlike Morales and Ginoza, appellant Irwin 
made (1) spontaneous admissions to his brother even before the 
Priel: arrived and to the FP: BrI> before he agreed to accompany 
them to the F.B.I. offices; (2) he waived counsel after repeatedly 
being informed of his rights (Statement of Facts, supra, p. 28) 
and (3) he reaffirmed his threshold admissions by executing his 
27-page statement after arraignment. Jackson v. United States, 
M5 H.2d 675, 679 (DeC. Cir. 1960), cert. dem 366 UnSw' 941 
(1961); Mitchell v. United States, 322 U.S. 65, 69 (1944); Peguer 
amomrca staves, 302 MP. 2d 214,°250-252 (Sith Cir. 1962). 
Furthermore, in Morales and Ginoza there was nothing in 
the record to indicate any explanation for the delay [appellant 
Irwin's Op. Br. pp. 17, 21]. This, of course, is not the case here 
[Vol. I, pre-trial R.T. January 27, 1964, pp. 108-109]. Rather, 
appellant Irwin's detention was for essential investigation expedi- 
tiously carried out, not for merely repetitious interrogation. 
Vita, supra, 532, 534; Hall v. United States, 348 F.2d 837 (2nd 
Ginteloie5); United Statessves Gorman, 355 Pa2del51, 1554157 


(2nd Cir. 1965). 


2 Appellant Amsler's Admis- 
sions 


As to appellant Amsler, the chronology of events, as 
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reilected by the record, between his arrest on Friday midnight 

and arraignment at 3:32 a.m., is the sufficient answer to appellant's 
attack on admissibility of Amsler's statement [Ex. 59; see appellee's 
Statement of Facts re appellant Amsler's admissions at pp. 30-32, 
supra]. Counsel for Amsler states that Amsler "denied that the 
confession and the interviews were free and voluntary’ [Amsler's 

Op. Br. p. 48]. The record is to the contrary [R. T. 3174-3175, see 
opening paragraph Ex. 59]. Infact, Amsler's attorney after the 
F.B.1. interview was completed and the statement signed told 


Amsler to continue to cooperate with the F.B.I. [R. T. 2751, 2756]. 


3) Appellants Irwin and Amsler 
Fail to Make Any Showing 
That Their Statements Were 
Coerced. 


Following an extended hearing on the Motions to Suppress 
and exhaustive testimony of numerous witnesses thoroughly cross- 
examined at which the prosecution offered proof, the trial court 
preliminarily ruled that the statements were not illegally taken from 
appellants 10/ [Vol. IV Motion to Suppress January 31, 1964 pp. 
493-494]. The discretion in the trial court will not be disturbed on 
appeal in the absence of aclear abuse. Ortiz v. United States, 
oe ere cide4 500 (9th Cire soba). cert. den. 376) Uss.. 953... Clearly, 
gy The motion to suppress Keenan's statement was also denied. 


It was not offered against appellants Irwin or Amsler. Keenan 
is not an appellant having dismissed his appeal [R. T. 2394, 2614]. 
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the appellants have made no such showing here. 


4) Appellants Both Rely Upon 
Escobedo v. Illinois, 378 
U.S. 478 (1964) and Massiah 
Ven Utibedvonaiec, 377 ites 
201 (1964) Arguing That No 
Attorney for Appellants Was 
Present at the Time the 
Admissions Were Made. i1/ 


In Escobedo the admissions were made while the defendant 
was under arrest and although his attorney was in an adjoining 
room of the police station, each was affirmatively denied access 
to the other. In Massiah, the statements were obtained secretly 
mene iievdiccusatory cuaige of the proceedings allem the defendant 
had been indicted and in the absence of and without notice to his 
retained attorney. 

Here, on the other hand, neither Irwin nor Amsler had 
retained an attorney. Both had been effectively and repeatedly 
informed of their right to counsel, that whatever statement they 
made might be used against them, and of their right to remain 


silent [Statement of Facts, supra, pp. 26-32]. In Escobedo, the 


Lily) Counsel for appellant Amsler refers to five tapes of record- 
ings ''taken from Irwin" and "introduced in evidence in the 
trial of this case’. This is untrue as Amsler's own reference to 


the record reflects [appellant Amsler Op. Br. pp. 47, 74, Vol. I, 
pre-trial R. T. 142]. These tapes were marked for identification 
at the pre-trial hearing on the Motion to Suppress. They were 
never used in evidence at the trial [see appellant Amsler's List of 
Exhibits]. He also misstates the record that Keenan's statements 
oe “introduced” against Amsler [Amsler's Op. Br. p. 48; R.T. 
2614]. 
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court noted that this was a "critical circumstance’ which could be 
waived [Escobedo, supra, at pp. 491-492, f.n. 14]. If suspect is 
told of the right to consult counsel and makes no request or attempt 
to exercise that right before making incriminating statements, the 
resulting statements are admissible in evidence. United States v. 
Drumiumend, S54. 2d 132 (2ncdsCir. 1965), cert..pending No. 1203 
miscellaneous, this term; Davidson v. United States, 349 F.2d 
aod soo4 (10thiCirg 1960) aycompe united states, 347 Necd ood 
(8th Cir. 1965); Payne v. United States, 340 F.2d 748 (Stirs 
1965); Otney v. United States, 340 F.2d 696, 702 (uO Cire) Sib a); 
Jackeony. United States, 337° he2d ioe, 1395141 (CA DaGs"1964), 
cert. den. 380 U.S. 935 (1965); see Pennsylvania v. Maroney, 
Soe J0ee2 ol-32 (3rd Cire 1965). As to ime period before 
arraignment the evidence is clear. Irwin had specifically declined 
to consult an attorney and had waived these rights [R. T. Vol. I, 
Motion to Suppress, pp. 57, 103, appellee's Statement of Facts, 
supra, pp. 26-32]. Although Irwin testified that at the time of 
signing the 27-page statement, "I told them I wanted a lawyer’ and 
They wouldn't let me have a lawyer’, the F.B.I. log of activities 
at the jail on that date and F.B.I. agent Field's testimony are 
explicitly to the contrary [R. T. 3924, Ex. 90]. Notwithstanding 
Irwin's testimony as to his innocence, the jury found him guilty 
and the trial judge, at the time of sentencing, stated that he was 
satisfied that Irwin had testified falsely and had ''participated in 


that testimony knowingly and wilfully’ [R. T. April 6, 1965, pp. 
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] 
90-52). — As to Amsler, ewen efter he had reiained counsel, his 
counsel told him to continue to cooperate with the F.B.1. [R. T. 


2751, 2756, Vol. U1. Motion to Suppress, pp. 232-257. Appellee's 


+ 


ct. > => = - —_— > iY 
Statement of Facts, supra, p. 32]. 


= THE TRIAL COURT DID NOT ERR 
IN GRANTING A MOTION TO QUASH 
THE SUBPOENA ISSUED TO FRANK 
SINATRA, SR. AND IN REFUSING TO 
SUBPOENA JOHN HANSON UNDER 
RULE i7(b). 
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Government testified thet none of the events related to the xidanap- 
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ping were part of a publicity stunt or hoax of any kind [R. T. 1358- 


: m3? 

July, 1964, the Grand Jury returned a three-count indictment 
against Irwin's trial counsel Gladys Towles Root, Amsier’s counsel 
George E. Forde and Keenan, Irwin and Amsler as unindicted co- 
conspirators charging violations of 18 U.S.C. $371 and 18 U.S.C. 
$1503. The court dismissed this indictment. The matter wes there- 
after presented to another Federal Grand Jury and in December, i964 

five-count indictment wes returned against the same periies and 
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perjury of Amsler end Irwin end obsiructing justice. This indict- 
ment was dismissed by the District Court on June 30, 1 
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1361]. He was cross-examined by counsel for Amsler and Irwin in 
these areas (kL. 36121407) who indicared at the close of their 
examination that they had no further questions [R. T. 1375, 1400]. 

The defense thereafter did not seek to reopen cross-examina- 
tion but sought and obtained a subpoena under Rule 17(b) [R. T. 
174avet 744)" 13832-1834; Crt. 100.103), Thereafter Frank Sinatra, 
Jr. was called as a defense witness and no new areas were covered 
by defense counsel's examination [R. T. 634-938, 2937-56, 2975]. 

The trial court observed that the court had been called on to 
make a "totally unwarranted use of the process of this court" in 
recalling the witness Sinatra, Sr. The trial court asked defense 
counsel for an offer of proof with respect to Sinatra, Sr. which 
defense counsel objected to and on motion of the witness Sinatra, 
Sr.'s counsel the motion to quash was granted [R. T. 2975-2984]. 

We will also deal — with Amsler's contention that the 
court erred in refusing Amsler a Rule 17(b) subpoena as to the 
witness John Hanson [Amsler's Op. Br. p. 59]. 

As to Amsler's affidavit in connection with the Rule 17(b) 
subpoena [C. T. 112-113] the court correctly pointed out that 
Amsler would testify in his own behalf under the showing made, 
and for him then to have a witness testify ‘as to extra-judicial state- 
ments seems to me to be merely the proof of the self-serving 
statements’ [R. T. 2868]. Following Government counsel's sugges- 
tion the court did not rule on the application at that time [R. T. 
2868-2870]. Thereafter, Amsler took the stand and testified at 
length in the area covered by the affidavit [C. T. 112-113; R.T. 
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2993-3037]. The court sustained the Government's objection as to 
the conversation which Amsler related he had with Hanson as to 
what Keenan had told Amsler [R. T. 3007]. The court accordingly 
denied Amsler's request for a subpoena for the witness Hanson 

[R. T. 3038]. The court had previously been furnished by the 
Gover mime. 1. report) Ol an interview with Hameon, a copy oF 
ViEtewmvacsdelivered toitherdefense|ReP3038; Gr TS, Exe 11]. 
As it happened subsequently the Government called Hanson as a 
rebuttal witness [R. T. 3935-3952]. The Government prosecutor 
on direct examination, examined on the witnesses' knowledge of 
the matters suggested by the affidavit filed by Amsler's counsel 
fee Peer 2-113; RR. Tb. 3937-3940]. The periunctory cross-examina- 
tion of Amsler's counsel is difficult to square with the representa- 
mencvon Mis atridavil (R. T. 3942-3952; C.T. 113). 

As to the court's disposition of both subpoenas, it can hardly 
be said that Amsler did not have ''the right of confrontation of the 
witness" [Amsler's Op. Br. p. 39] or that he could ‘not. . . safely 
go to trial without the witness... [Rule 17(b), Federal Rules of 
Criminal Procedure]. 

These are both clear instances within the discretion of the 
District Court relating to requests of an indigent defendant under 
Rule 17(b) to prevent the abuses often attempted by a defendant. 
Reistroffer v. United States (C.A. Iowa, 1958), 258 F.2d 379, 
Celeed= SOU rele demo 5G Uo. 02 (a) Tne reviewing court will 
not disturb the trial court's exercise of discretion unless exceptional 
circumstances compel it. United States v. Zuideveld, 316 F.2d 873 


les 


(7teGim DOGS) cert. dens 376 UtS.0916. In the cage at bar, the 
only circumstance which appears to be exceptional is that, although 
the defense advanced at the trial was that the kidnapping was a pre- 
arranged publicity stunt or hoax which the victim knew about before 
HMmoccweMed! |AwimislermieeOp. Br, po. 33, 39; Ry l, 16, 21, 24, 286, 
29, 4280-4281], there was not one iota of direct evidence to this 


effect - only defense counsel's statements [R. T. 4244-4245]. 13/ 


6. THERE WAS NO DENIAL OF 
jae. © 1D ByeN ae sy VasiGds Il Oyeest 
PUBLIC TRIAL BY REASON OF 
AN ORDER EXCLUDING PHOTO- 
GRAPHERS AND TELEVISION 
CAMERAMEN FROM THE COURT- 
ROOM AND ADJACENT CORRIDORS 
OF THE SECOND FLOOR. 


Appellant Amsler contends that he was denied his constitu- 
tional right to a public trial because the district court ‘excluded 
all the television people and cameramen from the second floor of 
the Federal Building, where the trial was being held” [Amsler's 
Op. Br. p. 43]. Of course, appellant has misstated the facts. The 
Grder ecirersedsey whe icicle judgerdid nomercelide access to the 
courtroom or the corridors adjacent thereto of television people and 
cameramen as appellant contends. It was not cameramen and 
photographers who were precluded from the courtroom and adjacent 
ey At the conclusion of the trial, Judge East submitted to the 

Grand Jury the matter of the false testimony of the defend- 
ants, Irwin and Amsler [R. T. April 6, 1964, p. 53]. See footnote 
12 at page 69, infra. 


Ts 


corridors, but rather ''all forms, means and manner of taking 
photographs, or broadcasting or televising on or from the entire 
second floor or any part thereof. . ."' [See order of the United 
states District Judges for the Southern District of California entered 
January 20, 1964, Appendix ''A"]. 

The order entered by Judge East was based upon the order 
of January 20, 1964 entered by a majority of the judges of this 
court. That order was in part based upon Canon 35 of the Judicial 
Canons of the American Bar Association which provides: 

"Proceedings in court should be conducted with fitting 

dignity and decorum. The taking of photographs in 

the courtroom, during sessions of the court or recess 

between sessions, and the broadcasting or televising 

of court proceedings detract from the essential dignity 

of the proceedings, distract participants and witnesses 

in giving testimony, and create misconceptions with 

respect thereto in the mind of the public and should 


not be permitted. "' 


The order of the district judges is further based upon a 
unanimous condemnation of televised trials by the Judicial Confer - 
ence of the United States. It was there: 

"RESOLVED, That the Judicial Conference of the 

United States condemns the taking of photographs 

in the courtroom or its environs in connection with 

any judicial proceeding, and the broadcasting of 
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jucdietaieeroee@eedings by wadio, television, or other 
means, and considers such practices to be inconsistent 
Miia |lGiclalprocedunesandmihat they ought tot to 


be permitted in any federal court. '' 


A further basis for the order is Rule 53 of the Federal Rules 
of CrimimaliPrecedure whichipronibits the “‘breadcasting of trials”. 
Rule 53 provides: 

The taking of photographs in the courtroom during 

the progress of judicial proceedings or radio broad- 

casting of judicial proceedings from the courtroom 


shall not be permitted by the court.” 


It is interesting to note that the Supreme Court of California, 
although not specifically adopting Canon 35, has assumed it was 
"improper to televise criminal proceedings’. See People v. Stroble, 
36 Cal. 2d 615, 226 P.2d 330 (1951), affirmed 343 U.S. 181, reh. 
den. 343 U.S. 952 (1952); see the Rule adopted by the Conference 
of California Judges, 24 Cal. State Bar J 299 (1949). 

Had counsel for appellant Amsler prevailed in the trial 
court in his effort to permit the televising and broadcasting of this 
trial of great notoriety, the very same conditions might have then 
existed which ledthe Uy.) supreme Court to reverse in Estes v- 
Texas, 381 U.S. 532, 14 L.ed.2d 543 (1965). In Estes, the 
Supreme Court held that televising and broadcasting Estes' trial 
deprived Estes of his right to due process under the Fourteenth 
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Amendment. As the court states: 
"The federal courts prohibit it by specific rule. This 
is weighty evidence that our concepts of a fair trial 
do not tolerate such an indulgence. We have always 
held thet thevatmospheme essential to the preserva- 
tion of a fair trial - the most fundamental of all free- 
doms - must be maintained at all costs. —- 


Estes v. Vexas, supra, py) 949: 


Appellant Amsler relies on Matter of Oliver, 333 U.S. 257, 
which as appellant points out, dealt with secret trials as a denial 
of the right of "Public Trial" under the Sixth Amendment [Amsler's 
Op. Br. p. 44]. As Chief Justice Warren observed in his concurring 
Opinion in Estes: 

‘Nothing in this opinion is inconsistent with the 

constitutional guarantees of a public trial. 

But the guarantee of a public trial confers no special 

benefit on the press, the radio industry or the tele- 

vision industryea@ - and the concept of public trial 

cannot be used to defend conditions which prevent the 

trial process from providing a fair and reliable 

determination of guilt. " 

Estes v. Texas, supra, p. 573. 
Appellant Amsler completely ignores the pronouncement in Estes. 


His argument is without merit. 


Co. 


ts Thi ThiAah COURT DID) NOT ERR 
IN REFUSING THE REQUEST BY 
AMSLER'S COUNSEL TO TAPE 
THE PROCEEDINGS. 


Appellant Amsler alleges that the court's denial of his 
request to tape record the proceedings was a violation of his con- 
stitutional right to a public trial [Amsler's Op. Br. pp. 61-62A]. 
The record will reflect that Amsler's counsel advised the trial 
court that he intended to tape the prosecution's closing argument, 
that he had taped "some of the pre-trial matters" without objection. 
The court stated that the court had no objection about it at that time 
and that if the recording devices were out of the sight of the jury, 
the court would not object, provided that if the recording be pub- 
lished to any person other than the three defendants and their 
counsel, the court would consider it a contempt [R. T. 4037-4038]. 
Thereafter, following the Prosecutor's opening argument to the 
jury, the court stated for the record: 

". « » I would like to say for the record that it 

appears that by my ruling to accommodate Mr. 

Lavine upon his representation concerning his desire 

to have some record of the opening statement, that 

I have violated a local rule of this court. Ihave set 

a precedent which it is feared by many here that it 

might be used in some way to on a wedge to find 

devices to impeach the official record of this court. 

"I don't know what the intention of Mr. Lavine 
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was about it. I know what he represented to me, and 
I accept his representation. Iwill abide by the order, 
DE neimice that theeesresscomemurther recirictions 
that I will have to put on it. I know of no reason why 
counsel for the defendants' opening statement should 
be reeorged, and 1 won't crant iw You may record 
the balance of the Government's opening statement, 
but see no need for you to record the Government's 
closing argument. It has no purpose and I won't per- 
mit it. So in addition to the non-publication of any 
recording made by you, Mr. Lavine, that is already 
Peano ne eCOLC ml WillectaveslOrsuie sigewor Cit ldcaL 
it would be a contempt if the recording made by you 
should in anywise ever be attempted by any person 

to be used to impeach in some way or to contradict 
or somehow impugn the official record." [R. T. 


4097-4098]. 


Thus the court did not, as appellant Amsler puts it, deny Amsler's 
counsel the right to tape the proceedings [Amsler's Op. Br. pp. 
61-62]. The court, infact, allowed the recording of the Govern- 
ment's opening statement but saw no need for recording the Govern- 
ment's closing argument and advised Amsler's counsel that should 
the recording made by Amsler's counsel be used to impeach the 
official record, it would be a contempt. Amsler's counsel made 

no objection and cannot — raise this alleged error on this appeal 
[R. T. 4098-4099]. In all events, this was a matter within the 


te 


discretion of the trial court which was soundly exercised. Harris 


VeeUniedisteres, 26) Fo2ar792e(th Cire 1 958). 


8. THE @RO@sSEC UTOR WAS NO'T 
GUILLEEY sO 2A Y Pre UDICIAL 
MISCONDUCT. 


Amsler contends that "the prosecutor was guilty of prejudi- 
cial misconduct in eliciting a conversation between defendant Keenan 
and F. Bs Il. Agent Murphy to the effect that Keenan considered and 
abandoned the idea of kidnapping Tony Hope, Bob Hope's son; that 
his testimony was the subject of a newspaper story which was 
prejudicial and that the trial judge erred in denying a motion for 
mistrial and a motion to strike the testimony [Amsler's Op. Br. 
poem O24-66, Cisse Exe 10; R. 1. 2768-2777). Phere is no merit in 
these contentions. The reference to Tony Hope was set forth in 
an F.B.I1. interview report which was given to all defense counsel 
several days before the witness testified [R. T. 2773-2774]. At 
the time the testimony was elicited by the prosecutor, no objection 
was made by defense counsel [R. T. 2677-2678]. Counsel for 
defendant Keenan cross-examined on the same subject matter, 
again without objection [R. T. 2712]. Appellant Amsler makes no 
showing other than his counsel's unsupported statement, that he 
was prejudiced by the evidence or the news release [Amsler's 
Op. Br. pp. 64-67]. This is understandable since there was 
no error in the admission of the evidence, it being proper evidence 
to go to the jury to be considered only as to intent and the 
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jury was so instructed [R. T. 2773-2775]. Toles v. United States, 
308 F.2d 590, 593 (9th Cir. 1962); Schwartz v. United States, 160 
F.2d 718 (9th Cir. 1947). In any event the testimony was offered 
only against the defendant Keenan [R. T. 2685] whose counsel did 
not object and who was cross-examined in the same area [R. T. 
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G. THE INSTRUCTIONS. 


THERE WAS NO ERROR INVOLVED IN THE 
JURY INSTRUCTIONS GIVEN AND REFUSED. 


lee THE RULES OF THis COURT 
PERTAINING TO ASSIGNING 
JURY INSTRUCTIONS AS ERRORS 
ON APPEAL WERE NOT FOL- 
LOWED. 


The Rules of the United States Court of Appeals for the 
Ninth Circuit provide in pertinent part that appellant's brief shall: 

''When the error alleged is to the charge of the court, 

the specifications shall set out the part referred to 

totidem verbis, whether it be in instructions given 

or instructions refused, together with the grounds 

of the objections urged at the trial. '' [Rule 18, 2(d)]. 


[Cf., Amsler's Op. Br. pp. 11, 36 and errata sheet]. 


Ge 


Ze GHE TRIAL COURT DID NOT ERR 
INTREFUSING TO GIVE AMSLER'S 
REQUESTED INSTRUCTIONS NOS. 
i 2, 4359, 6, 8, 2 and 10 BEC AUSE 
IT GAVE IT, IN SUBSTANCE AND 
BrPEECT, IN GIVING DEFENDANT 
KEENAN'S REQUESTED INSTRUC- 
TIONS NOs 10 [Reel 4007, 4008; 
Gy, al Sh. 


ire Cort instruered: 

''When one in the exercise of his own free will, and 
with knowledge of what is taking place with respect 
to his person, voluntarily and willingly consents to 
accompany another, the latter cannot be guilty of 
kidnapping the former so long as such condition of 


eencent existe, (Rv Te 4244-4045 |. 


oe THE TRIAL COURT DID NOT ERR 
LVR PU siiG iO. Gili er rei is 
REQUESTED INSTRUCTIONS NOS. 
Bie (je Ie earl ey 


These four requested instructions dealing with pre-arrange- 
ment by the victim or someone on his behalf, of the kidnapping for 
publicity, advertising or a hoax were, in substance and effect, 
given in whole or part by the Court when it instructed as follows: 

In connection with the defendants! theory, you are 

instructed that if you find from the evidence in this 

case that the act of alleged kidnapping as charged in 

count 2 was prearranged by Frank Sinatra, Jr., or 
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any person on his behalf for publicity, advertising, 

or otherwise, you must acquit the three defendants 
on the conspiracy charge to violate the kidnaping laws 
of the United States and of the kidnaping of Frank 


Cinder was charged in count 2y” 


Even assuming Amsler's proposed instructions were a 
correct and reasonably precise statement of the law, the Court is 
not bound to accept the language which counsel employs in framing 
instructions nor ie it bound to repeat instructions already given in 
different language. 

Agnew v. United States, 165 U.S. 36, 51 (1897). 

Amsler's requested instructions taken on their face were 
not even correct or precise statements of the law. As to Amsler's 
requested instruction No. 3 ("If you believe that Frank Sinatra, Sr. 
put up $240, 000 in money for the purpose of getting publicity for 
his Son and not for ransom, you must acquite ss ) [C. Ts 119], 
obviously the victim's father's motives are not an element of the 
offense. As to'Amsler's No. 7, i.e. "in this case the element of 
Speciiicumient torcommisaverimems essential before you canrcon- 
vict. If you find that the transactions were youthful pranks and not 
Memimenaeu mistacquiias sae (Gls 123, emphasis added], on 
its face this instruction is, at the very least, poorly and imprecisely 
drawn (e.g., use of the word "case" instead of the appropriate 
count) and is not the law. 

As to Amsler's requested Instruction No. 12, how could it 
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have been given as framed, i.e., ‘If you find in this case that the 
acts charges were prearranged for publicity or advertising or 
otherwise than for ransom or reward, then you must acquit. . ." 
[C. T. 128]. Prearranged by or on behalf of whom? Which count 
or counts are involved ? 

Amsler's requested Instruction No. 11 [C. T. 127] and the 
substance of those rejected instructions fale contained proper 
statements of the law were given in superior, more precise fashion 
by the trial judge [R. T. 4244]. 

With respect to defendant's proposed Instruction No. 13 
[Amsler's Op. Br. App. E 48], this, of course, is not even a jury 
question and the court properly instructed on the issue of ''volun- 
fariness, |RAWT, 42160-4261]. 

With respect to defendant's proposed Instruction No. 21 
[Amsler's Op. Br. App. p. 49],the proposed instruction is unin- 
telligible, e.g., ‘kidnapping... is defined as the consideration 
paid. or 
Finally it must be remembered that the trial judge has a 
duty to reject requested mmetrrcuiate not supported by some evidence. 
There is not a shred of evidence as to the portion of Instruction 


No. 21 dealing with money being "put up to secure publicity for 


Mean Sinatra, Jrf" (ROM. 424484245), 
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Ine Toe, TRIAL GOURT DM NOT ERR IN 
DENYING APPELLANTS! MOTION FOR 
MISTRIAL BASED ON MATERIAL PUB- 
LISHED BY THE VARIOUS NEWS MEDIA 
DURING THE TRIAL AND THE MANNER 
[N WHICH THE TRIAL JUDGE INTER- 
ROGATED THE JUR 


ls Lan NA TUREVOR The PURLICITY: 


After he had completed his testimony at the trial, Frank 
Sinatra, Jr. was interviewed by The Los Angeles Times and an 
article was published on February 29, 1964 entitled, "Sinatra, Jr. 
Disturbed Over Public's Attitude’. <A portion which counsel for 
defendant Keenan cited as being prejudicial to his client and on 
Vhienewe basedea motiomior mistrial (RET, 2972-2973) wes a para 
graph of the article entitled, ''People Doubt Me", in which Sinatra, 
Jr. complained that "people doubt me and give me an accusing look. 


'' The article further quoted 


The defense infers I am a fraudist. 
Sinatra, Jr. as stating, "The only individual that irritated me in 
this whole thing was that Barry Keenan. He was the boss. He 

gave the orders. He waved the gun authoritatively. He jeopardized 
the other two (Joseph Amsler and John Irwin). He sucked them 

in. ' [Court's Exhibit No. 12]. In another portion of the newspaper 
article the witness was quoted as giving the following reason why 
he cooperated with his three accused kidnappers. ''I only did it 
because of the threat on my life. It's hard for people to understand 
that, but I had a gun in my neck and I couldn't duel with them in 


fisticuffs. I had no real chance to escape.'' [Court's Exhibit No. 
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12). 

At the outset, we note that the foregoing publicity appears 
to be directed primarily at defendant Keenan, rather than appellants, 
and dealt with matters that had been extensively argued to the jury 
by counsel for the defense, testified to by witnesses and admitted 


mioncviaence jie le lG—24, 28, 34235, Haw 59) 61). 


a THE MANNER IN WHICH THE 
TRisL COURT HANDED THE 
MATTER. 


The foregoing publicity was released on February 29, 1964. 
Counsel for defendant Keenan moved for a mistrial on March 2. 
Appellants Irwin and Amsler did not join in this motion. The trial 
court took the motion under submission and advised counsel that 
the court would wait until the close of the evidence in the case 
[R. T. 2973-2974]. After defendants had rested their cases the 
trial court dealt with defendant Keenan's motion for a mistrial by 
discussing the subject article with the jury as a whole generally 
and then with each juror individually [R. T. 3966-3980, inclusive]. 
The court directed that a transcript of that interview be transcribed 
and presented to the clerk and sealed, not to be opened until the 
close of the case and upon order of the court. The court, having 
been satisfied from its interrogation of the jury, denied the motion 
[R. T. 3981]. No objection was registered by defense counsel at 
that time. The next day appellants moved for a mistrial, contending 
that the court's interrogation of the jurors in the absence of the 
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defendants or their counsel was in violation of their constitutional 


rights [R. T. 4025-4027]. 


Se APPELLANTS HAVE FAILED TO 
MEET THEIR BURDEN OF DE- 
MONSTRATING PREJUDICE. 


The burden is on the appellant to show actual prejudice. 
As the Supreme Court stated in Beck v. Washington, 369 U.S. 541 
(GH62)> at pe ob 8: 

"While this court stands ready to correct violations 

of constitutional rights, it also holds that 'it is not 

asking too much that the burden of showing essential 

unfairness be sustained by him who claims such in- 

justice and seeks to have the result set aside, and 

that it be sustained not as a matter of speculation 


' (quoting in part 


but as a demonstrable reality's 
from United States ex. rel. Darcy v. Handy, 351 
U.S. 454, 462 (1956); John Marshall et al. v. 
United States (9th Cir. 1966), decided January 27, 
LOG sy Now 19,383. 
See also: 
Holt v. United States, 218 U,S. 245, 251 (1910); 
Cohen v. United States, 297 F.2d 760, 764 
(Sth Cir 191G20) cérittedeny. 369 Up Se 865; 


Dennis v. United States, 302 F.2d 5 (10th Cir. 1962); 
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United States vi Applegarth, 206 F.Supp. 686, 687 
(DD: Cy WMds09 62): 

Appellant Irwin incorrectly states that ''upon questioning of 
each of the individual jurors by the judge, only one juror and one 
elternate juror indicated that they had Seen thesartiele, bur both 
jurors stated that they formed no impressions from such reading” 
[Irwin's Op. Br. p. 33] [Emphasis added]. This is misleading. The 
record shows that Juror Gramm stated: "I'm sure I saw the head- 
line but further than that, no, I didn't read it."’ He further stated 
he did not even "recall what it was, that he read none of the details 
and formed no opinion'[R. T. 3971]. Alternate Juror Beard stated 
he had ''seen the captions” but had not read "any content” and 
formed no opinion whatsoever [R. T. 3977].[Emphasis added]. All 
the other jurors and alternates had no knowledge of the article 
whatsoever [R. T. 3966-3980]. 

Appellant Amsler thus makes no attempt at a showing of 
prejudice beyond the bare assertion of his counsel that the inter- 
view which ''made headlines which would necessarily be picked up 
by other news media, was highly prejudicial to the defense...’ 
[Amsler's OprBr. pe 73's 

Appellant Amsler misstates the facts when he refers to the 
court "entering the jury room’ implying that the jury was deliber- 
ating [Amsler's Op. Br. pp. 66, 71]. 

Appellants have made no showing here which should disturb 
the general rule that the discretion of the trial court will not be 
upset on appeal except for a clear abuse of its discretion. 
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Marshall v. United States, 360 UsS. 310, 312 (1959); 
Holt v. United States, 218 U.S. 245, 251 (1910); 
Cohen v. United States, supra; 
Yates v. United States, 225 F.2d 146, 165 
(9th Cir. 1955), reversed on other grounds, 
S04 Union Zee (1957); 
Madden v. United States, 20 F.2d 289, 294 
(Sth Cig 192s 
Dranow v. United States, 307 F.2d 545, 564 
ear (Gis, I She) 
Lewis v. United States, 277 F.2d 378 
(10th Cin. 1960) 

As to appellants! contention that the trial court committed 
prejudicial error in interrogating the jurors as to whether they 
had seen the publicity and as to its possible influence upon their 
deliberations, appellant Amsler does not even attempt to make a 
showing of actual prejudice [Amsler's Op. Br. pp. 66-71] and 
appellant Irwin simply asserts that since the trial judge did not 
tell the jury why the appellant and his counsel were absent, the 


. . may well have engaged in unwarranted speculation con- 


jury | 
cerning appellant's guilt’. Thus appellant Irwin himself appears 
to be indulging in speculation which is not the ''demonstrable 
reality’' as to prejudice which the Supreme Court announced in 
Beck v. Washington, supra [Irwin's Op. Br. p. 35]. 

Appellants have relied upon a line of cases which are in- 


eipposite to thre case at bar. As appellant Irwin observes Evans, 
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Neal and Ah Fook Chang dealt with "out of presence instructions" 
[Irwin's Op. Br. pp. 35-36]. As the trial court below pointed out 
in denying the motion for mistrial: 
i . I can quite understand that if the court went 
to the jury and gave them some instructions or dis- 
cussed any phase of the case with them, that is, the 
evidentiary phase of the case with them, that would 
be highly improper. But what I did yesterday in 
COniecenem Withtmy conrerence with thesjuryeacwa 
whole and each one of them separately was nothing 
more than what the Supreme Court has directed the 
Dimitedwoties District Courts to dos In the event 
that there is some out-of-court publication which 
ime deremdent claims vemds tomdeny himvoriher right 
of free trial and due process, that the court makes 
its Own investigation by talking to the jury and making 
a record of that fact and of the substance of the con- 
versation, and then entering his ruling. That I have 
deme, and itis byidirect Command Ciuihe United 
States Supreme Court.’ [R. T. 4027-4028, Amsler's 
Gpyer. pps 69271): 
Marshall vs United States, 360 U.S. 310, 312 (1959); 
United States v. Accardo, 298 Fi: 2d 133 


(7th Cirs 1962) 
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In Holt v. United States, 218 UsSs 245, 251 (1910), Mr. 
Justice Holmes stated: 

"s+ « If the mere opportunity for prejudice or corrup- 

tion is to raise a presumption that they exist, it will 

be hard to maintain jury trial under the conditions of 

the present day. Without intimating that the judge did 

not go further than we should think desirable on general 

principles, we do not see in the facts before us any 

conclusive ground for saying that his expressed belief 

that the trial was fair and the prisoner has nothing 


to complain of is wrong." 


All the cases relied on by appellants by their own language 
and as subsequently interpreted by later decisions are limited in 
thelmidetenmunations Of prejudice to the Speciiic Tactseand particu- 


lar circumstances involved in the setting of those trials. 


4. TRIAL COURT DID NOT ABUSE ITS 
DISCRETION IN THE MANNER IN 
WHICH IT DEALT WITH THE MOTIONS 
FOR MISTRIAL AND THE PUBLICITY 
UPON WHICH THEY WERE BASED. 


The trial court repeatedly admonished the jury during all 
stages of the trial and in its terminal instructions to listen to all 
of the evidence in the case and to decide the facts only upon the 
legally admissible evidence produced in court and the jurors were 
not to expose themselves to news media insofar as it related to this 
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case. That the trial court was more than sensitive to this: problem 
ligereimected in therinstructions which Were repeatedly urged upon 
the jumene collectively [Ry Te 1 6ORaG0%, 248, D251, 2937, 2004, 
Cee, 2aOU, oz, Zool, 3201, SER 3775, Sebo, Appellant 
Amsler's same counsel at the trial saw nothing wrong with a head- 
line article in thessame paper coneerning the same case es to a 
theory of the defense on which no evidence had at that time been 
introduced [R. T. 1008-1009]. 

AS this court said in Yates vw United States, 225 F.2d 146 
(9th Cir. 1955), reversed on other grounds, 354 U,S, 298 (1957), 
and very recently in John Marshall et al. v. United States (9th Cir. 
1966), Nos 19,383, decided January 27, 1966: 

The trial judge believed this jury could be trusted. 

It had received the individual interrogation, admoni- 

tions and instructions required. On well known 

principles relating to his better opportunity to ob- 

serve and judge the intelligence, understanding and 

credibility of those persons he has personally inter- 

viewed, we will not, without substantial reason, sub- 

ShiuuLesOur OW Geter iminamom1or thaton the trial 


judge. '' 
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For the reasons stated, it is respectfully submitted that the 
judgments and sentences of the court should be affirmed. 
Respectfully submitted, 


MANUEL L. REAL, 
United States Attorney, 


JOHN K. VAN DE KAMP, 
Assistant U. S. Attorney, 
Chief, Criminal Division, 


DONALD A. FAREED, 
Assistant U. S. Attorney, 
Chief Trial Attorney, 


Attorneys for Appellee, 
United States of America. 


Oils 


CERTIUMCATE 


I certify that in connection with the preparation of this 
brief, IT have examined Rules 18 and 19 of the United States Court 
of Appeals for the Ninth Circuit, and that, in my opinion, the 


foregoing brief is in full compliance with those rules. 


hay, Donald A. Fareed 
DONALD A. FAREED 
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AG NIG "A" 


Whe DeSTATES DISTRICT COURT 


"SOUTHERN DISTRICT OF CALIFORNIA 


"In the Matter of Photographing, ) 
) 
Broadcasting, Telecasting in ) ORDER 
) 
Courtrooms, et cetera. ) ick ED 
) JAN 20 1964 


Gllemiew Urs: District Court, 
southern District of California 
Bye Brew > Deputy 


WHEREAS, the Judicial Conference of the United States, 
at its meeting on March 8-9, 1962, adopted the following resolution 
(Report of the Judicial Conference of the United States proceedings 
heren 8-9, Saiz): 
"Resolved, That the Judicial Conference of the 
U. S. condemns the taking of photographs in the court- 
room or its environs in connection with any judicial 
proceedings, and the broadcasting of judicial 
proceedings by radio, television, or other means, 
and considers such practices to be inconsistent with 
fair judicial procedure and that they ought not to be 
permitted in any federal court. "' 
and, 
WHEREAS, said Resolution enlarges the 
provisions of Federal Rules of Criminal Procedure, 
Rule 53, prohibiting photographing, broadcasting 
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and televising in courtrooms during the progress 
of judicial proceedings so as to include not only 
criminal but also civil proceedings, and so as to 
exclude photographing, broadcasting and televising 
not only from the courtrooms, but also from its 
'environs!'; and 

"WHEREAS, Canon 35 of the American Bar 
Association provides in part as follows: 
'Proceedings in court should be con- 
ducted with fitting dignity and decorum. The 
taking of photographs in the courtroom during 
sessions of court, recesses, or between 
Sessions, and the broadcasting or televising 
of court proceedings are calculated to detract 
from the essential dignity of the proceedings, 
distract the witness so that his testimony 
degrades the court and creates misconception 
with respect thereto in the minds of the public, 
and should not be permitted. ' 
and 

"WHEREAS, this Court requested clarification 
of the above quoted Resolution of the Judicial Con- 
ference of the United States as it may affect Naturalize- 
tion proceedings and was advised that this matter had 
specifically been considered and that the Resolution 
did not exclude Naturalization proceedings, even 
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though American Bar Association Canon 35, ina 
portion not quoted, excepted such proceedings from 
the Canon; and 

"WHEREAS, subsequently thereto the Judicial 
Conference of the Ninth Circuit requested an amertd- 
ment to the Resolution to permit 'news media! 
courtroom photography or telecasting of naturalization 
and ceremonial matters to be had in accordance with 
local rule of court, which request has not yet been 
acted upon; and 

"WHEREAS, in order to avoid misunderstanding 
with representatives of news media, it appears necessary 
to clarify the subject of photography, telecasting and 
broadcasting from or in the courts and environs in 
order to conform to the standards set by the Judicial 
Conference of the United States; 

"NOW, THEREFORE, IT IS HEREBY ORDERED 
that all forms, means and manner of taking photographs, 
or broadcasting or televising on or from the entire 
second floor or any part thereof, and Hearing Rooms 
No. 1 and No. 2 and corridors leading thereto on the 
Main Street Floor, of the United States Post Office 
and Court House Building, located at 312 North Spring 
Street, Los Angeles, California, are hereby prohibited 
during the course of, or in connection with, any 
judicial proceedings, whether court is actually in 
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session or not. 


“Dated: January 20, 1964. 


"Peirson M. Hall 


"Peirson M. Hall, Chief U.S. District Judge 


"Leon R. Yankwich_ 
"Leon R. Yankwich, U.S. District Judge 


"Wm. C. Mathes 
"Wm. C. Mathes, U.S. District Judge 


"Harry C. Westover 
"Harry C. Westover, U.S. District Judge 


"James M. Carter 


"James M. Carter, U.S. District Judge 


'Wm. M. Byrne 
‘Von. Kee yonemles. Distncmaudpe 


"Thurmond Clarke 
“ihiGrmondlc larke Uso. Dictrict Judge 


Wawa --------- (Absent) 
Pred Kinivzely Uasbisiricmyudge 


UND: -Croeker 
me DC rocker Umon Wistrich Judea 


Albert Lee Stephens, Jr. 
"Albert Lee Stephens, Jr., U.S. District Judge 


heres el Cries 
"Charlesshie carr, Uson Distrieruudde 


Viecse VW ee urtiic 


"Jesse W. Curtis, U.S. District Judge 


"E. Avery Crary 
"EH. Avery Crary, U.S. District Judge” 


APE ENDIX "BC 
Chapter Il, Rule 3, Local Rules, United States District Court for 


the Souther District of California, Central Division: 


"NEW RULES GOVERNING ASSIGNMENT. 
"Rule 8. The criminal calendar of the central 

division. 

"It is Ordered: 

(1) All criminal cases and proceedings filed 
in the Central Division of this Court shall be assigned 
to a Judge of the Central Division, other than the Chief 
Judge, in the order of seniority to begin with Judge 
Harry C. Westover who is hereby assigned as such 
Jidce une ianuary —, 19G2., 

(2) The Judge of the Criminal Department 
shall preside over the criminal calendar for a period 
of a calendar year, to be followed, for a like period, 
by another Judge in the order of seniority, excluding 
the Chief Judge and Judges»assigned regularly to the 
Nopinern atice soutien Divisions Of thesDistrict. 

''3(a) Each Judge to whom is assigned the 
criminal calendar shall hear all arraignments, pleas, 
motions and proceedings other than trials, provided 
(nctieW Men eNeclacinas Deen i hamererred trom tne 
Criminal Department, and a superseding or other 
indictment or information relating to the same case 
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is filed, all arraignments, pleas, motions and other 
proceedings shall be heard by the Judge to whom the 
original case was transferred. 

"(b) When a plea of guilty or nolo contendere 
is entered, the Judge in the Criminal Department 
shall retain the case for disposition and sentence. 

'(c) When a plea of not guilty is entered, the 
Judge in the Criminal Department shall transfer the 
case, in the order now employed by the Clerk of 
this Court in assigning civil cases to the Judges upon 
filing, to another Judge regularly assigned and sitting 
full time in the Central Division, other than the Chief 
Judge and himself, for setting on his own calendar. 

'(d) The Judge in the Criminal Department 
may also transfer to another Judge, in the manner 
herein provided, the hearing of motions or pro- 
ceedings, in any case, when he is of the view that the 
matter involves questions of law or fact which should 
be determined by the Judge who is to try the case. He 
may also take over for trial from another Judge any 
criminal case, if both Judges so agree. 

'(4) The Judge in the Criminal Department 
is hereby empowered during his incumbency, to 
transfer, in the manner provided in 3 (c) and 3 (d) 
hereof, motions or matters and cases for trial to 
the Judges regularly assigned and sitting full time 
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in the Central Division, other than the Chief Judge, 
each of whom shall accept the motions, matters and 
cases so transferred, unless he is disqualified. 

'(5) When a plea of not guilty has been entered 
and the Clerk has opened the envelope to remove the 
card indicating the name of the transferee Judge, all 
further proceedings, including a change of plea, shall 
be before the transferee Judge. 

'(6) Whenever the Judge in the Criminal 
Department is unable, for any period of time, because 
of illness, disability, unavoidable absence or other 
justifiable causes, to perform his duties, he is 
authorized to arrange with any other Judge of the 
District for the performance of his duties. Should 
he fail or be unable to do so, the Chief Judge may 
designate another Judge to perform such duties during 
such period of inability or disability. 

'(7) Rule III of the 'Rules Governing Assign- 
ment! (the text of which is printed on pages 43 and 44 
of the Printed Rules of this Court) is hereby rescinded 
iis Cmbitr cin: 

(8) The Order of the Judges of this Court 
dated April 4, 1960, filed April 11, 1960, entitled 
iCivile@ase Credit for short Criminal Cases, ! is 
hereby also rescinded in its entirety. 

'(9) Rule II of the 'Rules Governing Assign- 
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ment! (the text of which is printed on page 42 of the 
Printed Rules of this Court) is hereby amended by 
striking the word 'civil' wherever it occurs in that 


Rule, including the Title thereot. | 
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See 
TIME OF SOURCE AND PARTY CALLED SUBJECT DISCUSSED EXHIBIT RECORD REFERENCE 
CALL* BY WHOM AND LOCATION NUMBER REMARKS 

ddd LLG ltl Lili. ————————————————LLLL cc 
aQka.m. Irwin, assisted by Amsler Frank Sinatra, Sr. Father allowed to speak with 160 Overt Act #13, Count One 

(Mason Avenue hideout, (Mapes Hotel, Reno, his son - told they want 40F Count Three Cit 4, 6 
Canoga Park, California, Nevada) Telephone money and to expect further 61 R. T. 1320, 1674-77 ; 
Telephone Number Number 702 FA- calls 3833, 3840-3842 
341-6056 31611 
———— tsa 
(2) 11:40 a.m. ibid ibid Sinatra, Sr, out - his 168 Overt Act #14 Count One 
attorney Mickey Rudin takes 40F Gir, 2 
call - told there would be 61 R. T. 1680, 3845 
later calls 
———————$<—— lO LS 
(3) 11:50 a.m. ibid ibid Sinatra, Sr, told to go to Ron's 162 Overt Act #15 Count One 
Service Station, 201 N. 40F C.T. 4 
Carson - bring a pencil and 61 R.T. 1682, 1685-1687, 
note pad 3845 
(§) 12:28 p.m, ibid ibid Attorney Rudin took call - 169 Overt Act #16 Count One 
Sinatra, Sr. had left - caller 40F CG, 4! 
told of mistaken address as 61 R.T. 1682-1688, 3850 
to Ron's Service Station 
pee... 

B) 12:50 p.m, ibid Sinatra, Sr, at Ron's "We want $240,000" in 180 Overt Act #17 Count One 

Service Station, denominations specified - 40F Count Four C.T. 4, 8 
Carson City, Nevada told to go to Oxoby Chevron 48 R. T. 1335-1341, 3850 
Telephone Number Station, Carson City, Nevada 61 


GR, 2-9890 


where he would receive 
another call 
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l:10 p.m. ibid Sinatra, Sr. at 


Oxoby's Station, 
Carson City, Nevada 


Overt Act #18 Count One 

Count Five C.T. 3, 9 

R. T. 1341-1345; 3840- 
3851; 3898; 3224- 


Told to obtain courier to 40F 
handle ransom payment. Asked 

for telephone number of 

victim's mother (Bel Air). 


Told to go there that night when 3229 
he would be called. 


Call 5 
"S made or December 10, 1963 


Appendix "GC" (Continued) 


TIME OF SOURCE AND PARTY CALLED SUBJECT DISCUSSED EXHIBIT RECORD REFERENC 
CALL BY WHOM AND LOCATION NUMBER - REMARKS 
(7) 9.26 p.m. ibid Sinatra, Sr, at Told to go to Standard Station Ex, 61 Overt Act #19 Count One 
"i residence of Mrs. at Camden & Santa Monica p. 19 C.T. 4 
Sinatra, Bel Air, Blvd., Beverly Hills, R.T. 1349, 1714-1717 
California California where he would 


receive next call, 


——_—_—<—<—$—$—< SS i a 


(8) 9:57 ibid Sinatra, Sr. at Told to have courier with Ex, 61 Overt Act #20 Count One 
Standard Station the ransOm money go to a jo C.T. 4 
Beverly Hills, specified telephone at Los R.T. 1350-1353; 1326 
California Angeles International 


Airport where courier 
would be contacted, 


